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'White-collar criminals' stretch ASIC

 
AAP  

A culture of greed and "criminal" activity surrounds insolvency 
and the corporate watchdog is failing in its duty to police it, an 
inquiry has heard.  

Lawyers John Viscariello and Stephen McNamara were two 
witnesses to go before the Senate inquiry in Adelaide on 
Thursday, that heard the insolvency profession, which 
operates largely unchecked, is in desperate need of an 
overhaul.  

In November 2009, the Senate Economics References 
Committee was given the task of investigating the liquidators 
and administrators as well as the activities of the corporate 
watchdog, the Australian Securities and Investments 
Commission (ASIC), before and after the collapse of a 
business.  

The inquiry heard of a need for an independent umpire, such 
as an ombudsman and rules banning administrators from 
becoming liquidators of the same company to prevent raiding 
of the "honey pot".  

Mr Viscariello, who has represented many creditors, said the 
fees charged by liquidators was often the cash available after 
the sale of assets - and referred to as a "honey pot".  

"In my opinion liquidators - if I can use that term to cover 
administrators, liquidators, receivers and managers as a 
whole - can be characterised as a profession dominated by 
white-collar criminals," he told the inquiry.  

"Motivated by a deep-seated culture of greed and self-
interest."  

Other witnesses gave evidence that ASIC was bursting at the 
seams, unable to cope with its workload, with one witness 
revealing a creditor had to wait seven months for a response 
merely stating ASIC couldn't assist.  

Senator John Williams said although ASIC said it had enough 
resources to do the job it was failing to live up to expectations. 

An option discussed was for ASIC to concentrate on the big 
business end of town with cases such as the One Tel collapse 
and leave the small-to-medium collapses to another body.  

"I don't think ASIC is capable of doing this huge length of 
complaints from these people," Senator Williams said of 
smaller creditors.  
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Creditors were often left in the dark about their rights, 
obligations and the money was cut off by the administrators, 
leaving them nothing to pay advisers.  

Chair of the Accounting Professional and Ethical Standards 
Board, Kate Spargo, agreed ASIC should only investigate the 
big collapses.  

"One body that might deal with BHP right down to the very 
smallest of the listings - it's just very different work - so I think 
there is a rationale for dividing it (the cases) up," Ms Spargo 
said.  

The inquiry also heard of the possibility of an ASIC "flying 
squad" that could immediately respond on receipt of a 
complaint, and most witnesses stressed the urgent need for 
fee regulation.  

Regulation of remuneration was needed to prevent the 
liquidators from taking all the available money in fees, which in 
left creditors out of pocket.  

Mr McNamara cited a court case where Golden Chef 
liquidators had sold assets to the tune of $3.5 million, none of 
which was paid to any of the creditors, including the bank.  

The Committee is due to submit its report on 31 August 2010.  
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