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there is at least one reported case – concerning 
the banning of a director – in which asic has 
expressed a view about when a rata fails to 
be of an acceptable standard. asic spoke then 
of the absence of ‘full disclosure’.20 But it is 
doubtful that it would apply that view generally to 
issues arising under s 475. 

asic has the power to refuse to receive a 
document and request an amended, fresh or 
supplementary document where the document 
has, for example, not been duly completed 
because of an omission or misdescription. 
But without amendment this law is unlikely to 
be of any use in the case of an incomplete or 
defective rata because it is aimed at the person 
attempting to lodge the document, who would 
be the liquidator, and not the author of the rata, 
which is the director.21 

compliance issues – 
Background
the requirement that directors make out and 
submit a rata gives rise to several compliance 
issues which are central to the proper 
functioning of the court-ordered liquidation 
system. 

it has long been an offence for directors to 
refuse or fail to make out, verify and submit a 
rata to the official liquidator.22 the frequent 
breach of this law (and of other laws requiring 
directors to assist liquidators) led in 2002 to 
establishment by asic of its specially funded 
liquidator assistance program (LAP) to assist 
liquidators and asic to enforce these laws.23 

if a director breaches s 475 and the official 
liquidator lodges a complaint with asic under 
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20 these comments were made in a case concerning a decision by asic to ban a director. one of asic’s many reasons for the ban was ‘failure to give full 
disclosure in a report as to affairs’. the rata did not disclose any assets (including debtors) or creditors of the company, although the director knew there were 
assets and liabilities. asic was of the view that ‘failure by the Applicant (director) to submit a RATA that fully disclosed the company's liabilities showed a reckless 
disregard of his obligations under the legislation and a reckless disregard for the interests of creditors.’ the aat agreed, saying that ‘The RATA declared by the 
Applicant to be true to the best of his knowledge and belief was patently untrue and not consistent with the accounting records then maintained by the company’ 
Byrnes and asic [2000] aata 333. 21 section 1274(8) of the corporations act 2001. 22 section 475 of the corporations act 2001. precursors were s 234 of the 
uniform companies act 1981 and s 131 of the companies act 1896 (victoria). 23 asic had a group of staff carrying out liquidator assistance work before 2002, but 
it did not receive special funding until that year. 
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the lap, asic sends the director a 
warning letter.24 if the director still 
fails to submit a rata, asic will 
initiate a summary prosecution, 
bringing the matter before a local or 
Magistrates court, where a conviction 
may be recorded and a fine imposed. 
referring to this process asic said 
in its submission to the 2010 senate 
inquiry 25 that ‘since July 2006 ASIC 
has prosecuted 1,955 officers in 
respect of 2,317 contraventions’.26 

asic advised the senate inquiry that 
complaints of failure to provide a rata 
or books and records to an external 
administrator ranked at the top if its list 
of the most common of all complaint 
issues raised during 2008-09.27 

Besides making a complaint to asic 
under the lap, liquidators and other 
external administrators must report 
all apparent offences by directors – 
including failing to prepare a rata 
– to asic.28 statistics published by 
asic show that in the three years 
from july 2008 to june 2011 external 
administrators reported 3,033 alleged 
cases of ‘post-appointment criminal 
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24 asic says that it issued 1,465 warning letters to company officers in 2008/09 under the lap. (see asic submission to the 2010 senate inquiry – submission 
number 69, March 2010, page 74, table 16.) these figures appear to be the most recent that are publicly available. 25 the senate economics references committee 
inquiry into the conduct of insolvency practitioners and asic’s involvement. 26 asic submission number 69, March 2010, page 15, table 1. 27 asic submission 
number 69, March 2010, page 57, table 7. all published submissions are available at http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_
Committees?url=economics_ctte/liquidators_09/submissions.htm 28 sections 533, 422 and 438D of the corporations act 2001 and asic regulatory Guide 
16, section B. 29 on its website asic publishes annual reports titled ‘insolvency statistics – external administrators reports’. the number of alleged breaches of 
rata provisions in ss 429, 438B, 446c and 475 are given under the heading stream “initial external administrators reports” > “possible misconduct” > “alleged 
criminal misconduct” > “post-appointment criminal misconduct”. 30 ‘As a liquidator or administrator you can ask us for help with RATA, s530A and s530B offences. 
We would prefer if you put in a complaint (separate from your S533 report) so we can deal with the matter quickly and efficiently.’ see http://www.asic.gov.au/
asic/asic.nsf/byheadline/Liquidator+assistance:+Books,+records+&+RATA+. see also table 1, page 15, of asic’s March 2010 submission to the 2010 senate 
inquiry. 31 already cited at note 29. 32 these latest statistics on asic’s lap activities appear in the october 2011 edition of ‘ASIC Insolvency Update for Registered 
Liquidators’. see http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/ASIC-Insolvency-Update-October-2011.pdf/$file/ASIC-Insolvency-Update-
October-2011.pdf. also, in its March 2010 submission to the 2010 senate inquiry into insolvency practices the asic said that under the lap: ‘ASIC’s initial response 
is a warning letter to directors, which achieves compliance in 55 percent of cases.’ in earlier years asic has spoken of receiving ‘compliance rates’ under the lap of 
74 percent and 67 percent. 

Figure 5

Ways section 475 offences are Reported %

By lodging a complaint with ASIC 
(eg, under its Liquidator Assistance Program).

91.4

By making a report under section 533(1) 
(eg, Regulatory Guide 16, Schedule B, Form EX01).

60.0

By making a report under section 533(2) 
(eg, Regulatory Guide 16, Schedule C).

12.4

Other (Please describe). 0

it is interesting to note that 8.6 percent 
of liquidators said they do not lodge 
a complaint with asic under the lap. 
this is odd, because not only does 
asic advocate use of the lap, 30 but 
that process appears to be the only way 
in which compliance and prosecution 
action concerning a rata can be 
initiated.

just as interesting is the fact that only 
60 percent of liquidators said that they 
reported the breach of section 475 to 
asic in their initial s 533 report. this 
suggests that asic’s statistics on the 
number of alleged breaches of laws 
requiring preparation of a rata may be 
significantly understated.31 

Getting a RATA after 
reporting an alleged 
offence
in an attempt to gauge how successful 
the lap procedure is, liquidators were 
asked:

at some stage after reporting a breach of 
s 475 to asic, do you receive a rata?

Five percent of the liquidators chose 
the highest rating of ‘always’. thirty-
seven percent said ‘usually’. However, 
55 percent said ‘sometimes’, and three 
percent said ‘never’.

these ratings may be compared with 
figures published by asic on its lap 
activities. it has reported that in 2010/11 
there were 406 ‘compliance outcomes’ 
from 1,386 requests for assistance 
to obtain a rata or delivery of books 
and records. ‘Compliance outcomes’ 
are said to ‘generally involve activities 
(including court proceedings) that 

conduct’ by directors failing to 
prepare a rata.29 

it seemed appropriate to include 
questions in the survey concerning 
attitudes to the performance of asic 
in pursuing directors for ratas and 
concerning the amount of the fines 
that are imposed for breaches of s 475. 
it also seemed opportune to inquire 
into practices regarding the reporting 
of s 475 offences.

Reporting alleged 
offences
liquidators were asked how they 
reported alleged offences under 
sections 475(1) or (2) to asic. the 
precise question was:

When a director fails to submit a rata to 
you as required by section 475(1) or (2), 
how do you report the alleged offence to 
asic? 

three well-known methods were 
shown. More than one method could 
be selected. the responses are shown 
below (Figure 5).



20 australian insolvency journal i april > june 2012

TeRRy TAyloR scholAR 2011 i the report as to affairs – an appraisal > 7

result in voluntary compliance by directors 
in submitting Reports as to Affairs and/or 
producing books and records to the RLs.’ 
out of the 1,386 requests for assistance 
there were also 575 charges issued and 
425 ‘successful individual prosecutions 
(761 offences)’.32 unfortunately figures on the 
number of ratas obtained are not given.

AsIc convictions and 
penalties imposed
of the liquidators surveyed, 53 percent (ie, 

56 liquidators) said they knew of at least one 

occasion when asic had obtained a s 475 

conviction against a director of a company to 

which they had been appointed. 

the question put to liquidators was: 

in respect of any of the companies to which you 
have been appointed official liquidator, has asic 
obtained a conviction against a director for a 
breach of section 475? 

as mentioned, 53 percent replied in the 

affirmative. of the remaining 47 percent, 

31 percent said ‘no’ and 15 percent said, 

‘don’t know/can’t say’.

under the corporations act, the maximum 

penalty for an offence under s 475 is 

currently 25 penalty units (total $2,750) or 

imprisonment for six months, or both.33 

the government recently proposed that the 

maximum penalty be doubled to bring it in 

line with the maximum prescribed under 

bankruptcy law.34 research carried out by 

me, independent of this study, shows that 

the average amount of fines imposed by 

magistrates for a s 475 offence prosecuted by 

asic over the five calendar years 2006 to 2010 

was $875.35 

the 56 liquidators who were aware that 

a conviction had been obtained against a 

director of a company over which they had 

been appointed were asked to rate the 

penalty imposed by the court as either ‘very 

light’, ‘light’, ‘fitting/appropriate’, ‘heavy’, or 

‘very heavy’. Forty-five of these 56 liquidators 

(ie, 80.4 percent of them) rated the penalty 

imposed as either ‘very light’ or ‘light’. the 

results are depicted below in Figure 6.

in the section of the survey dealing with the 

role and importance of the rata (discussed 

earlier in this article) liquidators were asked 

how much they agreed or disagreed with the 

following statement:

Failure to submit a rata without reasonable 
excuse should be treated as a contempt of court. 

seventy-four percent of the 105 respondents 

said they agreed with this statement. 

satisfaction with process
liquidators were asked about their level of 

satisfaction with the process that follows after 

they report to asic that a director has breached 

s 475. 

the majority (39 percent) said they were 

‘neither satisfied nor dissatisfied’, while slightly 

less (37 percent) said they were ‘satisfied’. the 

results are depicted in Figure 7.

33 schedule 3 of the corporations act 2001. there have also been cases in which failure to submit a rata to the liquidator has been a factor in asic’s decision to 
exercise its power under s 206F of the corporations act to disqualify or ban a person from acting as a director: see, for example, the case of robert Doon, reported 
in asic Media release 10-172aD of 12/8/2010, which can be found at http://www.asic.gov.au/asic/asic.nsf/byheadline/10-172AD+ASIC+disqualifies+13+director
s+of+failed+companies+from+managing+corporations?openDocument. 34 paragraph 227 of the treasury ‘Proposals paper: A modernization and harmonisation 
of the regulatory framework applying to insolvency practitioners in Australia’, December 2011. 35 in the five years the average fine under s 475 was $1,099 (2006), 
$1,001 (2007), $818 (2008), $640 (2009) and $817 (2010). i obtained this data by conducting detailed analysis of periodic conviction reports published by asic as 
media releases. My research paper is currently with the australian institute of criminology undergoing a review process. 

Figure 6

how would you rate the penalty that 
was imposed by the court? 

(If you have had this experience 
more than once, rate the penalties 
generally) %

Light 41.1

Very light 39.3

Don’t know 8.9

Fitting/appropriate 7.1

Heavy 1.8

Very heavy 1.8
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proposed changes to 
enforcement process
late in 2011 the government proposed changes 

to the way in which the requirement to submit a 

rata is enforced.36 if adopted the new regime 

would see asic ‘empowered to issue information 

gathering notices requiring the former directors 

or officers to complete the RATA within a 

stipulated timeframe’. Failure by a director to 

comply with such a notice would, or could, result 

in a ‘notice of suspension’ being issued and 

placed on a public record.37 such a suspension 

– which ‘(is) not full disqualification’ – would 

ban the director from managing any company 

for a period. the duration of the ban would 

depend on several factors such as the period 

of non-compliance and the time it takes for the 

external administration to be completed.38 the 

ipa has supported this proposed reform.

conclusion
a number of recommendations and additional 

observations can be made with respect to this 

survey of liquidators.

Discontent with RATA form

clearly, our corporate doctors believe that the 

rata needs urgent treatment. the survey has 

shown that there is considerable dissatisfaction 

with the inadequate information that they 

receive in many ratas. there is a tendency 

to blame the form for this, and also to blame 

the form for the fact that many directors fail to 

prepare a rata. there is also a strong desire 

to have the form made more user-friendly or 

to have it replaced by a questionnaire. Many 

liquidators feel that the requirement that 

directors classify assets and liabilities according 

to insolvency rules regarding priorities is not 

necessary and is a frequent cause of problems 

in getting a properly prepared rata.

To be or not to be a questionnaire

in this country, the statement of affairs required 

in personal bankruptcy has been changed from 

a financial statement to a questionnaire.39 in 

view of the vote for change expressed by many 

liquidators, and in the context of a broader 

desire for harmonisation of personal and 

corporate insolvency regulation, a move to a 

questionnaire-style rata ought to be seriously 

considered. However, an inquiry into the pros 

and cons should look first into: 

◗ whether the change of style that occurred 

in personal bankruptcy has, alone, led to a 

measurable improvement in the standard 

of information received and in greater 

compliance with the requirement to prepare a 

statement of affairs; 

◗ whether bankruptcy trustees have found that, 

because of the change, they can administer 

the affairs of bankrupts more efficiently and 

effectively;

◗ whether bankrupts have appreciated the 

change; and

◗ whether creditors have appreciated the 

change.

in new Zealand the company statement of 

affairs is in the style of a questionnaire.40 But in 

england 41 – and many other places - including 

scotland,42 ireland,43 Hong Kong,44 and india45 

– a form in the traditional style of a financial 

36 paragraphs 227 to 236 of ‘Proposals paper: A modernization and harmonisation of the regulatory framework applying to insolvency practitioners in Australia’, 
December 2011. 37 the director would have the right to appeal to the aat against the notice of suspension. 38 the Government proposal seems to suggest 
that regardless of other factors the suspension period will expire ‘after three years of non-compliance’. 39 as cited at note 11. 40 the nZ statement of affairs for 
companies is available at http://www.insolvency.govt.nz/cms/pdf-library/forms/Liquidation%20statement%20of%20affairs. a copy of this form is included in my 
full research report as an annexure. 41 Form 2.14B. 42 Form 2.13B (scot). 43 Form no.13. 44 Form rc2. 45 Form 57. 

Figure 7

After reporting a breach of s 475, 
which one of the following best 
describes your usual level of 
satisfaction with the process that 
follows? %

Neither satisfied nor dissatisfied 39.0

Satisfied 37.1

Dissatisfied 20.0

Very dissatisfied 2.9

Very satisfied 1.0
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statement, very similar to our rata, is used. 

an inquiry into whether australia should move 

to a questionnaire-style rata should take 

into account the thoughts and experiences of 

liquidators and regulators in new Zealand and 

in the countries that have not changed.

input from company directors, especially 

those in small enterprises, should also be 

sought. a common criticism of the present 

rata is that it is too complicated for the 

average company director to understand. if 

that is a valid point, then a central issue will 

be whether directors find it easier to prepare 

a rata in questionnaire style than one in 

financial statement style.

An improved form

obviously it is desirable that the rata form 

be user-friendly, whatever style it comes 

in.46 But as the rata is a multi-user form – 

for directors, liquidators, secured creditors, 

preferential creditors and general creditors – 

consideration must be given to the needs of 

all users.

there is a tendency to aim for a very 

simple form that almost anyone could 

complete. However, such a move may be 

counterproductive. the financial position 

of a company can be complex. arguably it 

is better for liquidators, creditors and the 

public that directors be required to provide 

comprehensive information.

the present rata form could be improved 

by making its course and objectives clear 

once again. in recent years petty or perhaps 

accidental changes made to the summary 

page – altering borders, columns and rows, 

and removing sub-total areas– have made 

the form more difficult to fathom. (For an 

example of what i mean by making its course 

and objectives clear, see annexure 6 of the 

full research report.) reinstating borders, 

columns, rows, and sub-totals would not be a 

cure, but would be a simple, partial remedy.
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Greater official guidance,  
education and help

the standard of the average rata submitted to 

external administrators would almost certainly 

improve if company directors were given a 

helping hand.

asic ought to issue a detailed guide or 

information sheet about the rata. this guide 

should be available free online from asic 

website, and a copy should be sent to directors 

whenever a rata is required. a telephone 

help service, provided by asic, should also be 

available. such services are provided by other 

government regulatory agencies, the model 

probably being the australian taxation office.

asic says that it ‘regard(s) failure to provide 

a RATA or to disclose and deliver up books 

and records as a serious breach of the Act.’ 47 

But even though it rates the duty to prepare 

a rata as important, asic does not appear 

to do anything to help directors fulfil that duty 

as soon as it arises. on its website at present 

asic has approximately 220 regulatory Guides 

and 150 information sheets, for the purpose, 

inter alia, of ‘explaining how ASIC interprets the 

law’, ‘giving practical guidance’ and ‘provid(ing) 

concise guidance on a specific process or 

compliance issue’. 48  yet none of these guides 

or information sheets provides information 

about how to prepare a rata.49 it is surprising, 

to put it mildly, that a form like the present 

rata – one which is unusual, complex and 

important – does not at least have an official 

guide to what its terms mean and how it should 

be completed.

enforcement

the proposed amendment to double the 

maximum penalty for failure to submit a rata 50 

would be supported by most liquidators, and 

may lead to improved compliance rates if 

the doubling is reproduced in the actual fines 

imposed by magistrates. But greater follow-up 

action by asic after it accomplishes an initial 

prosecution success seems to be required.

46 the attributes of useable forms are described in a paper issued by the australian national audit office in january 2006 – ‘user-Friendly Forms: Key principles 
and practices to effectively Design and communicate australian Government Forms’. 47 asic information sheet 53 for directors – ‘Providing assistance to external 
administrators: books, records and RATA’, dated november 2004. available from http://www.asic.gov.au/asic/asic.nsf/byheadline/Providing+assistance+to+ext
ernal+administrators:+books,+records+and+RATA . 48 http://www.asic.gov.au/asic/ASIC.NSF/byHeadline/New%20regulatory%20documents. 49 there are 
nine regulatory guides and 11 information sheets touching on other corporate insolvency matters. 50 as cited above at note 34. 
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if enacted the proposal to empower asic to 

issue information gathering notices requiring 

directors to submit a rata and suspend their 

right to manage companies if they fail to do 

so,51 should improve compliance with the duty 

to submit the form. But as long as there is no 

rule as to what constitutes a valid rata, these 

measures – and those designed to increase fines 

– are not likely to remedy the principal complaint. 

consultation with relevant parties

this survey of liquidators has brought to light 

substantial criticisms and concerns about the 

rata and a desire for change. it coincides with 

moves towards harmonisation of personal and 

corporate insolvency regulation, and with the 

start of the personal property securities act, 

which makes significant changes to priority rules 

for secured parties as well as introducing a new 

vocabulary. all this suggests that it is time the 

rata form was revisited and overhauled.
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asic should make the rata the subject of an 

inquiry through a consultative paper, in the 

way it did in 2009/2010 in relation to insolvent 

trading.52 the ultimate aims of the consultation 

would be to produce a new or redesigned 

form, a regulatory Guide to the form, and an 

information sheet for directors. the inquiry 

should consider, for example, what constitutes 

an acceptable standard for a rata, ie, when 

does a professed rata qualify as a valid rata 

and how the receipt of a rata that fails to meet 

that standard should be handled. 

For reasons of space many footnotes have 
been substantially shortened. For the complete 
footnotes and annexures please see the full 
research report available from the IPA website.

51 as cited at note 36. 52 consultation paper 124, ‘Duty to prevent insolvent trading: Guide for directors’, november 2009. From this process came regulatory 
Guide 217 of the same name in july 2010. http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg217-29July2010.pdf/$file/rg217-29July2010.pdf. 


