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How To Set Your

Retainers and Fees

By Art Italo

Most attorneys struggle with the decision about where to set their fees and retainers. Generally, I find they err on the low side, mostly out of an irrational fear that if they raise their rates by $5.00, all their clients will immediately fire them. Naturally, the result of this will be immediate financial ruin, bankruptcy, homelessness and ultimately an unmarked grave in potter's field.

Before we discuss what your rates should be, we should take some time to understand what drives prices. The answer is supply and demand. Most lawyers have a less than complete comprehension of the dynamics of this process and as a result they set their fees incorrectly.

Understanding Supply And Demand

On the surface, the relationship between price and supply and demand is simple. As demand increases relative to supply, there is an upward pressure on prices. Just about anyone you ask will know this. The reason for this phenomenon is pretty simple. Scarcity of supply makes consumers compete for a particular product, increasing their willingness to pay. Abundance of supply makes suppliers compete for consumers, increasing the suppliers' willingness to reduce their price to hold their share of the market.

So, how does all this affect a law practice? In recent years the supply of attorneys has grown faster than the demand for their services. As in any market, an increase in the number of suppliers increases the amount and intensity of competition. This has led to an increase in advertising and promotion on the part of attorneys. Such activity informs consumers that there is a greater choice in the marketplace, causing consumers to shop. This puts downward pressure on prices. Prospective clients become more fee sensitive. Lawyers are forced to justify their fees and certain prospects reject them on that basis. This tends to make lawyers very insecure about their rates, especially when the volume of their business is down.

The simplistic solution would seem to be just to offer the lowest price in town. You would then have all the business you could handle and get rich. This assumes a couple of things, both of which are false. First, it assumes that the only thing that all prospects care about is the price. Second, it assumes that all prospects automatically will be aware that you have the lowest rate in town.

The reality is that being the low price leader in the legal market is the very worst thing you can do to your practice. It will cause your practice to flounder and fail. The first reason is that it takes more production to cover your expenses since every hour generates less revenue. This means that you have to have a high volume practice. To get that kind of volume, you have to get the word out that you are the low price leader, which means advertising (and more expense). Also, to handle the extra volume of unusable calls from the advertising (most of the calls you get from media advertising and yellow pages will be people who want free legal advice or have no case), you will have to add more staff to answer the calls (more expense) or answer the calls yourself (lost production). The result will be that you will work very hard for very little money.

Another result of being the low price leader is that you will tend to attract the type of client that has little money to begin with. This lower socio-economic demographic is most likely to become a collection problem, causing you to do a lot of unanticipated pro bono work.

The best way to position your practice is to be the high price leader offering high quality and good value. The marketplace tends to segment itself based on need and ability to pay. Buying patterns and strategies tend to follow income and education. The best strategy is to make yourself attractive to the segment that has a high income and education and then set your price in the range they would expect to pay. Prospects with high incomes will not shop the low price leader. Their buying paradigm is, "You get what you pay for." This is not to say the rich like to be soaked. They still want good value for their money. They just tend to buy quality because they can afford it.

The benefits of having this type of clientele are obvious. Your fees will be paid and usually on time. You will generally be dealing with more intelligent and educated clients with more interesting and complex matters. Since your hourly rate is higher, you need to work fewer hours to generate the same revenues. You will also save money on staff and advertising (some of which can be invested in upscale office space). Good legal work will result in referrals from the same enriched demographic group.

The difficult part about being the high price, high quality leader is you have to work harder to get and keep your clients. There are fewer of these good clients to go around. When you find them, they will require an expert presentation to land them. When you land them, they will be more demanding (they hired you on the promise of quality legal work; they expect you to deliver). 

Another aspect of supply and demand to consider is internal supply and demand. If the demand for your services is high compared to your ability to supply it, you might need to raise your price. Thus, if you are working 90 hours a week and billing every minute, while work is backed up a month or two, your price is too low. Raise it to stem some demand and shift the focus of your marketing to target a higher demographic. This will increase your revenues while decreasing your hours (what a concept!)

If the demand for your services is low, you need to get better at marketing your practice. Notice I didn't say lower your price. A lack of clients in a law practice is seldom caused by price. It is almost always a problem with ineffective marketing. Get busy reading the articles in the business development section of my home page starting with Creating A Strategic Marketing Plan and Leveraged Networking.

Setting Your Hourly Rate

Assuming you have been in practice a while, you will already have an hourly rate (or perhaps numerous hourly rates). Let's help you make an assessment of that rate. 

First, you should only have one hourly rate. Period. If you have numerous hourly rates it means you are negotiating your rate with different clients. Negotiating your rate by client lets clients know that you need their business. Armed with this knowledge, clients will continue to question invoices because they feel certain you will capitulate (just like you did when they first hired you). You will find yourself cutting bills at the clients' request. Then you will find yourself cutting bills even before they repine hoping to avert their call.

If you negotiate your fee it tells me your are insecure about losing business. It can only mean you don't have enough matters and you are not confident in your ability to originate new business. Rather than cutting your rate, get better at marketing. The better the flow of clients into your office, the less negotiable you will become and the more money you will make.

Now that you are clear on the fact that you will have only one rate, the question is what rate. If you have been in practice more than five years, you should let demand be your guide. If you have more work than you can do, raise your rate by 20%. If you have about the right amount of work, raise it by 10%. If you don't have enough work, use the rule in the next paragraph to set your rate and get busy marketing. 

Ask around and find out what other lawyers in your geographical area are charging for legal matters in your area of concentration. Generally, your rate should be at least 10% above market if you have more than five years experience and no lower than 10% below market if you have less than five years. Starting off slightly above market is appropriate because most lawyers underprice themselves and most good clients are reluctant to hire a lawyer whose fee is too low (remember, they believe they get what they pay for).

When raising your rates, there are two approaches you can use. The first is to just raise them across the board to existing clients as well as new clients. Don't send an apologetic letter telling people you are raising rates, just raise them. You should definitely use this approach if you are significantly below market.

If you feel uncomfortable with this approach, what you can do is quote the new rate on new matters and leave your existing clients at the old rate for old matters. This does not mean, however, that the old clients will stay at that rate ad infinitum. Any new matter presented by an old client should be billed at the new rate. Simply explain to the client that you recently had a rate increase and you didn't think it was fair to raise his/her rate in the middle of a matter, but that all new matters will be at the new rate. The client will usually understand, and be grateful for the break on the existing matter.

Other Fee Tactics

Structuring fees has become quite inventive in the past few years. Here are some ideas you might consider.

The Split Fee Tactic - This is getting popular in litigation involving collection of debts or contractual obligations. The concept is to charge the client for your hours at half your normal hourly rate and take a contingency fee at half your normal rate upon recovery. Corporate clients like this because it makes them feel that the lawyer is sharing the risk with them, but yet the lawyer doesn't get one third of the recovery for sending a couple of letters.

The Minimum Fee Tactic - This one works well for uncontested divorces (which invariably become contested). It is also being used more frequently in plaintiffs' employment cases. The lawyer basically takes a non refundable retainer that represents a minimum fee for the case. In hourly cases, if the hours exceed the retainer, the retainer must be replenished. In contingency cases, if there is a recovery, the retainer will be deducted from the attorney's fee upon disbursement. If there is no recovery, the lawyer gets to keep the retainer for services rendered.

The Contingency Sliding Scale Tactic - For contingency matters the rate changes depending on the work done. If the lawyer settles the case without filing a lawsuit, the fee might be 30%. If the lawyer has to file; 35%. If the case goes to court; 40%. Another variation on this is a sliding scale based on recovery. The lawyer gets 40% of the first $1 million, 30% of the second $1 million, and 25% of subsequent millions (now there's a happy thought!).

The Hourly Sliding Scale Tactic - The first 100 hours of a matter are billed at the attorney's normal hourly rate, the next 100 hours at $10.00 off the hourly rate, the third 100 hours at $20.00 off, etc. (naturally you stop the progression at some point before you are paying the client for doing his/her work!). Larger clients like this plan because they feel it gives the lawyer an incentive to be more efficient to avoid having to bill at a discount. If you are in a beauty contest for a large client with a juicy matter, this is a hook that might get you the client.

Understanding Retainers

One of the questions I'm asked most frequently is whether and when lawyers should take retainers. The answers are yes and almost always. There is no greater weapon in assuring that you get paid for your work than having a large retainer.

After working with scores of lawyers, I have found that bad debt can run as high as 30% of total billings for small firms and solo practitioners, and up to 15% for large firms. This is ridiculously high and it can be prevented. I have helped clients reduce their bad debt from 30% to less than 5% with judicious use of retainers.

Asking for retainers makes many lawyers squeamish because they fear that if the retainer is perceived as being too high they will lose the prospect. This harkens back to the same insecurity I spoke of before. Not enough business and no confidence in getting more will make you desperate and afraid. This frame of mind will increase the number of bad business decisions you make by compelling you to take bad clients and tenuous matters. The first thing to acknowledge is that there are people out there who have urgent legal problems, but no means of paying a lawyer to address those problems. These people will do what they can to get the problem solved, even if it means making financial commitments they cannot keep.

The second thing to acknowledge is that the great majority of people resent having to pay a lawyer anything. Any discontent, justified or not, will exacerbate this feeling and cause clients to question bills or simply refuse to pay. This has less to do with the kind of job you do than with the client's perception of how badly he/she was hurt by the result. Even though the client was fully to blame for getting into the situation in the first place, the lawyer will be blamed and non payment will be justified in the client's mind.

Retainers keep honest people honest. A retainer is a good faith deposit. Any person who refuses to pay a retainer is telling you that he/she is reserving the right to withhold payment for any arbitrary reason he/she sees fit. Don't give clients this kind of leverage.

Every new client should pay a retainer. If a client shows a good on-time payment record, it might be reasonable to take subsequent matters without a retainer (although I don't recommend it). Don't confuse ability to pay with willingness to pay. Too many lawyers think that just because a client has plenty of resources, the lawyer will be paid without incident. This assumption often produces unpleasant results.

Types Of Retainers

There are various types of retainers. The most common are: 

1. The Full Payment Retainer 

2. The Partial Payment Retainer 

3. The Replenishing Retainer 

The Full Payment Retainer - This is payment in full in advance. This is commonly used when it is clear the client is a credit risk. For instance, all criminal clients should pay in advance. This retainer is also used for flat fee matters that can be completed in less than 30 days, such as an incorporation, a simple will, or a simple boilerplate contract.

The Partial Payment Retainer - With this retainer, the lawyer asks for part of the fee in advance (typically half) and the balance due on completion. This is appropriate for more expensive flat fee work that will turn around in less than 60 days, such as an estate plan or an immigration hearing. This type of retainer should not be used for hourly work. The retainer gets the process started and the balance is due on the date of the signing or the hearing. The advantage of this type of retainer as well as the Full Payment Retainer is that little invoicing is necessary.

The Replenishing Retainer - This is the retainer that should be used for all hourly work. This is essentially a deposit. Too many lawyers use the retainer as a down payment against future hours. They don't invoice the client until the retainer is exhausted. This is asking for trouble. Often, this is the only money they receive from certain clients. The way to set up a replenishing retainer is as follows: 

1. The client pays a retainer equal to your estimate of the fee for hours that will be billed in the next two months. 

2. The retainer is placed in escrow. 

3. At the end of the month, the client is invoiced for that month's work, and must pay the bill within 30 days. 

4. Upon sending the invoice, you draw down the escrow account by the amount of the invoice. 

5. When the client pays the invoice, it is deposited back into the escrow account, replenishing the retainer to its original amount. 

6. Any amount remaining at the conclusion of the matter is returned to the client. 

Retainer Agreements

An important part of setting the client's perception is to have him/her sign a retainer agreement. Many lawyers simply send an engagement letter. Some have only a verbal agreement. My recommendation is that you draft a formal retainer agreement for each type of fee arrangement into which you commonly enter. The reason for this has nothing to do with protecting your legal rights, but rather creating a perception in the client's mind that there are specific rules involved in this transaction.

The agreement should be a formal document that says "Retainer Agreement" or "Contract for Legal Services" or something similar. It should read like a contract and include the client's name, your name, the retainer amount and the terms of the agreement. In this agreement you should include: 

· A description of the retainer and how it works (full payment, partial payment, replenishing, etc.) 

· The amount of your hourly rate (subject to change without notice). 

· A description of the work to be done (sometimes it is important to state what is NOT included, e.g., appeals) 

· A specific statement about your right to stop work if the retainer is not replenished. 

· A specific statement about your right to withdraw from the matter if no payment has been made within 7 days of request for replenishment. 

· A statement that specifies finance charges for delinquent amounts. 

· A statement acknowledging that the client will pay collection fees and court costs incurred in collection of past due balances. 

This contract is basically for show. Most lawyers would not sue a former client for delinquent fees unless the outstanding amount is high and they are willing to risk a bar complaint. This contract is not as important from a legal standpoint as it is to make the client believe you might sue him/her and win due to his/her signature on the document. The more formal the document, the more likely the client is to take it seriously and the less likely he/she is to fall behind.

Managing Receivables

Good management of your receivables can greatly increase your realization rate (the percentage of billed hours actually paid by clients). For every $100,000 a year you bill, improving your realization rate by 5% means an extra $5,000 in receipts for the firm (or for you if you are solo). 

There isn't any management necessary for the Full Payment Retainer. No retainer, no client. The management of the Partial Payment Retainer is simple, no final payment means no work product (it is important you tell the client in advance that payment is expected upon conclusion, then mention the amount of the balance due when setting up the final appointment).

With the replenishing retainer, it is important that you set the client's perception early in the process. The first factor that affects this is being consistent in sending invoices. Invoices should be mailed the same day each month if possible. Lack of diligence and timeliness in billing leads to late payment. The client reasons that if you were in no hurry to get out the invoice, you must not be in a hurry to get paid.

The second factor is confronting the client about late payment early in the relationship. Let's suppose you asked for a retainer of $2,000.00. If you estimated right, at the end of the first month you should have billed about $1000.00 on the file. You send and invoice and draw down the escrow by $1,000.00. You then continue working on the client's file during the second month. By the end of the second month, you should have received the client's check in payment of the first invoice. If you haven't, the second month's billings should be close to exhausting the retainer. Upon issuing the second invoice and drawing down the retainer, you should call the client to request the retainer be replenished.

Inform the client that you must receive the check if you are to resume work. If the client waffles, inform him/her that you will be forced to withdraw if payment isn't forthcoming within seven days. If the client has the resources, this will usually do the trick. If the client is unable to make the payment, better to withdraw now than wait until the client owes you $8,000.00 with a court date pending. Otherwise you will be trapped; forced to do another $2000.00 worth of work for a client who has already shown he/she will probably not pay you.

With most clients, having this confrontation early will show them you are serious about timely payment and it will cause them to pay promptly. For the deadbeats, it gives you an opportunity to flush them out before they owe you too much. You can then move on to clients who will pay your fee.

Conclusion

Practicing law is demanding and often stressful work. You work hard for your income and you are entitled to be paid for your work. Taking retainers and holding your clients accountable to timely payment will help assure you of getting the fees that you have earned and rightfully deserve.

All you have to sell is your time. You should make sure you are getting the best possible return on your invested time by keeping your fees in concert with demand for your services. If that demand is low, get busy marketing.

Always think of clients as an abundant commodity rather than a rare luxury. This will give you the confidence to say no to deadbeats and uncooperative clients. Making good decisions on whom you work with will make your practice more rewarding and pleasurable.
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