\  ARITA
\ CODE OF
\ PROFESSIONAL PRACTICE
\3RD EDITION

AUSTRALIAN RESTRUCTURING
INSOLVENCY & TURNAROUND
ASSOCIATION




ARITA

Code of Professional Practice

for Insolvency Practitioners

Third Edition - 1 January 2014
(as amended 18 August 2014)

ARITA Level 5, 33 Erskine Street, Sydney NSW 2000 Australia | GPO Box 9985, Sydney NSW 2001
ACN 002 472 362 t+6129290 5700 | f +61 2 9290 2820 | e admin@arita.com.au | arita.com.au

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION



Insolvency Practitioners Association of Australia code-3rd-edition---as-at-18-aug-2014.docx
Page 3



Lo Y] o PR SRPPPPPP viii
Part A INErOQUCTION .eeii ettt 1
1 Introduction and Purpose of the Code... ... 1
1.1 Interaction with Legislation and Regulation ... 1
1.2 PrinCiples Dased ... ... e 1
1.3 Must, ShOULD @NA MY ..iiiiiiiiie e e e e e e e e st e e e e e e e e e nnneees 2
1.4 Regulators @nd COUMES ..o e e r e e e e e s s et e e e e e e e e e nnnees 2
1.5 Other professional Standards ..........oeieii e 2
1.6 Application Of the Code ..o ettt enee e e 3

2 The INSOLVENCY Prof@SSION .. .uuuiiiiii et e e e e e e 6
2.1 L4 oY VT34 Lo PP UPPT 6
2.2 [INSOLVENCY PraCtilioNEIS. it e e e e e e e s s et e e e e e e e e e ennneees 6
2.3 P O TS ettt e e et s 6
2.4 Control of Assets and ACHIVILIES .....oiieiiiii e 7
2.5 Duties and OBLigations ... ...oei ettt e e e e neeeas 7
2.6 SUPEIVISION @Nd SCIULINY Lueiiiiiiiii et e e e e e s s et e e e e e e s s annnraareeeaeeeans 8
2.7 0] U= T aTe 00 IUTe o T a'a =Y o SRR 8

K 1 €= | (=] aTo] o [T = PSP PPPPPPPR 9
3.1 O =T 11 0 o= PR 9
3.2 0 0T 1 o Y= =SSR 9
TR T S YU o o1 K=Y of SRRSO 9
3.4 T 0 1] =) (o =SSP PRRRR 10
KR T o < of o1V o € PP PR 10
KN B Y - | (UL oY V= To 1T o ol == SRS 10
T8 A 1o 1= oYU o o SRR 10
3.8 [N corporate INSOLVENCY ONLY ...eeiiiiieii ettt e s e e e e 1M
3.8.1 0] =T ] o o F=1 o= PSRRI (X
3.8.2 DT =T ot (o o= SRR "

3.9 IN Personal iINSOLVENCY ONLY.....uuiiiiiiie et e e e e e s e e e e e e e e e nnnneees (X
3.9.1 L =T L E=To T =T o | R 1
3.9.2 The spouse of the INSOLVENT ... 1
3.9.3 Official Trustee and the Official RECEIVET ......ii i 1

4 Definitions and INterpretation ... e 12
4.1 0101 =1 € LU ot 4]0 Yo P PRSPPI 12
4.2 1= T =T B =T o o o= 12
Part B:  The PriNCIPLES ...ttt e e e e e e e e e e e e e e e e e ennnees 15
= o o O C TV T F- [ o o =SSP 17

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE i



5  Integrity, Objectivity & IMpPartiality ....ccuueeeiiieei e 17
5.1 L a1 =Yoo 2SO PURRRR 17
5.2 0 o= o1 1V 2 SRR 17
5.3 L g o F= T o A= LR 17
5.4 oY { ULt {0 T o] A= T=T=T=Y =SOSR 17
55 Confidential INformMation ...... .o e 18

(oS 1 o 1= o 1T aTe [=Y o Yol YRS 19
6.1 The Test of INdEPENAENCE ... .eiiiie e e e eneeee s 19

6.1.1 NOt @ State Of MIN ... et e e 19
6.1.2 Possible Conflicts - How Real or Perceived? ..o 19
6.1.3 TIMING ettt 20
6.1.4 Allegations of lack of INdEPENENCE .....euviiiiiiii i 20
6.1.5 The Declaration of Independence, Relevant Relationships and Indemnities............. 20
6.2 Rationale for the Independence PrinCiple .......c.ooooiiiiiiiii e 21
6.3  Threats to INdePENAENCE .. ..uiiii et e et e e e e e eneeeeen 21
6.4 Independence of the FIrm .. e 23
6.4.1 PrevioUS FITINS ..ottt 23
6.5 2 18 =] = LA a T=] 1T =P 24
6.6 Referrals from other Professionals and Creditors..........ccoeioiiiiee e 24
6.7 Ongoing relationships With Creditors. ........c.eoii e 25
6.8 Professional Relationships within two years ... 26
6.8.1 Exceptions to the tWo YEar FULE ...cvii i 26
6.9 Professional relationships beyond two years ... 32
6.10  Relationships With ASSOCIAtES .....ueiiiiiiiii et 32
6.10.1  AsSOCIate defiNed ...oooi e 33
6.10.2  EXxamples of ASSOCIATES ..oiii ittt 33
6.10.3  Information to be Provided ... 34
6.11  Concurrent Appointments to related parties. ... 35
6.11.1  Group Company AppointMeENTS ....c.euiiiiiiiee e 35
6.11.2  Individual/Company AppointmMents ........ccociiiiiiiii e 36
6.11.3  Joint personal insolvency appointMENtS........cii i 37
6.12  Other RelatioNShiPs .. .e ittt e e s et e e e e enneeeeeanes 37
6. 12,1 FaMULY e 38
6.12.2  BUSINESS ittt ettt b e bbb e e e 38
STt 2 B Y=Y o Lo £=] o 1o SRR 38
LT I A o111 g Lo T=] | 4SSO RERTTRRR 39
6.13  Pre-appointment disclosure of proposed basis of Remuneration ..........ccccocooiiiiiiine 39

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE ii



6.14  Up-front payment for REMUNEration..........eoviiiiiiiiieee e 40
oY /5 B 0o o oY o Y- [ a1 =T T PSR 40
6.14.2  Personal INSOWVENCIES ....cii ittt e et e e e neeeae 41

6.15  Court appointment disclosure reqUIr€MENtS .........oiiiiiiiiieeiiee e e e eeeee e 41
6.15.1  Consent to Act — Court Liquidation .........cooiiiiiiiiiiiie e 41
6.15.2  Currency of Consents in Court Appointments ......ccoevviiiiiiiiiiiee e 41
6.15.3  DIRRI after a Court AppointmMeEnt ......ueiiiiie e 41

6.16 Independence processes and documentation ........c..ueiiiiiii i 42

6.17  Format of the DIRRI ... et e s e e e e nneeeee s 43
6.17.1  Content of the DIRRI......uiii e e e e e 43
6.17.2  Additional requirements for appointments under Part X of the Bankruptcy Act....... 46
6.17.3  The nature of explanations / disclosures in the DIRRI..........cccocveiiiiiiiiiiiieceeees 46
6.17.4  Signing of the DIRRI .....eeiiiie e 47
o T80 1 T T o 011 o S 47
6.17.6  Replacement APPOINtEES . ..o e 47
6.17.7  NeW INFOrM@atioN. . oo it e e 47

6.18 Post Appointment Actions - threat to Independence Identified .........coocciiiiiiiiiiiiiiiineee, 48
6.18.1  Non-precluded RelationShips ........uuiiiiieiiiiiie e 48
6.18.2  Precluded RelationShips ... ...ooiiiiiiiieeeie et eeee e 48
Limited Value of DiSCLOSUIE. ... .. ettt e e e e e e e e e e e e e e ennes 50
(0167 0'aT o 0T o T ToF= 14T o OSSPSR 51

8.1 Need for Effective CommUNICatIONS ....ocuiiiiiiiic e 91

8.2 o =Y o T = o Vo | =3 o PR 52

8.3 O LY=o} =Y 0 o] o] = =T SRR 52

ST - 11U oo Vo N ar=Y o Lo o £ O EESUPRRSOTRSR 52

8.5 B Lo Tl g 1T Y O] o 1=] 4 ¥ ol 4o o SRR 53

8.6 Modes of COMMUNICAtION ..ot r e e e e s e e e e eaeeeeeennnes 53

8.7 USE Of WEDSIEES ..ttt e e e e e et e e e e e e e e e e nnnaeeeeeaaeeeeaannes 53

8.8 Use of Electronic CommMUNICAtioNS ......oiiiiiiiiiiiiie e 53

8.9 Communications Training and Skill Development ........ooooiiiiiiiee e 54

8.10 Information Sheets for stakeholders...... .o 54

81T  USE Of SPECIALISTS ettt e ettt e e et e e e et e e e e ane e e e e e neeeaaaan 54

8.12  Specific forms of COMMUNICATION ...eviiiiiii i 54
L a T U =T SRR 55

9.1 Statutory TIME LIMIES coeieiiiiiiec et 55

9.2 Y=Y [0 Toxq Lo oI ) =] RS 55

9.3 MiNIMISAtioN Of COSt ..iiiiiiiiiee ettt e e e s e e e neeeas 55

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE iii



10
1

12
13

14

9.4
9.5
9.6
9.7
9.8

Dealing with Property

Competition and Promotion

1.1
11.2

11.2.3  Statutory AdvertisemMeENtS ...

11.2.4  Other Administration Advertisements ........cooiiiiiii i,

11.3
11.4
11.5
11.6
1.7

Transitioning or parallel appointments

Competence

13.1
13.2
13.3

Necessary and Proper Remuneration

14.1
14.2
14.3
14.4
14.5
14.6
14.7
14.8
14.9
14.10

Minimising Negative EMOtioN ...
Failure to meet Deadlines .....c.ueiii i
DULY 10 AQVISE wuutiiiiiiiiiii e e e
Policies, Processes and EAUCAtioON ......coouiimeiie e,

EXteNSIONS Of TIMIO . e,

a1 ol To LU ox § o] PR
Advertising, publicity and solicitation ..........oooiiei i
I B O | L 0= o1 oY PRSP
11,202 I IO et

Misleading and Deceptive ConduCt.......ooouiiiiiiiiie e
Charge-out Rate and Value ComparisSon ........ooiuieee e
Relationship Marketing - INndUCEMENTS .....uviiiiiieiiiiieeee e
10T o o] T=Te Y ar=] o V1 o IR PPPRRRR
Replacing an INCUMbBENt . ...
TT.7.T N OTICE et e et e e e e e e e
11.7.2 NO SOUCHATION 1eeiii et e e
11.7.3  Conduct at the Meeting .....ooei i

Continuing professional development ... ..o
ST L= ol F= 1 U= 4o o RSP R

Use 0f SPeCialiSt SEIVICES ..oeiiiiiiiee e

NECESSATY WOTK ...ttt et
Properly performed ... e
Deciding what work to undertake ..........oceviiiiiiiii e
O LT &Y YU ool 1o T TSR
Work that cannot be remunerated.........ccuuviii i
Staff levels and NUMDBEIS ......uiiii e
Setting NOUILY FAtES .o a e
Costs of claiming Remuneration ...
Costs of communicating with Regulators or professional bodies.............cc.c.....

DS DUIS e MENTS ..o

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

PAGE iv



14.10.1 What is @ Disbursement? ...
14.10.2 What are not Disbursements?.........cooiiiiiiiiiiiii e
14.10.3 Necessarily and properly iNCUrred........cuevieiiiiee e

15 Meaningful disclosure in Remuneration claims..........cccuiiiiiieiiiiiii e,
15.1  Recording of Work DONe .....coiii i
15.2  Bases of CalCulation......cuuiii i
15.2.1  Time based Charging .......oooociiiiiiiieee et e e
15.2.2  Prospective FEe Approval.. ...
15.2.3  FIXEO fOB ittt
LT e ol =Y o1 o =SSP UURRSRPRI
15.2.5  Success or ContingenCy FEES ...oiviiiiiiiiiiieie e

15.3 Information to be disclosed and When ...
15.3.T  CoUrt reqUITEBMENTS. ..ottt e e e e e e e e s st r e e e e e e e e enns
15.3.2  Information to be provided for all Remuneration bases ..........cccccceeeieeennee

15.4  SoUrces of FUNAING ..oii i
15.4.1  Department of Employment payments .......cccccovviiiiiiiiiiee e
15.4.2  Assetless Administration funding ........ccccceevieeiiiiiiii e
15.4.3  Litigation fUNAING ..eeeeiiiii e
19.4.4  Creditor fUNING ..o e e
15.4.5  Secured creditor fuNiNg ...
15.4.6  Indemnities and up-front payments. ..o

15.5 General guidance ON rePOIrtiNG ..cc.uuuueiiiee e e e e e s e e e e e e enes
15.6 At Ehe MEEEING . ittt e e e e e e e e e e
15.7  Changing basis of RemMUNEration.........cceiiiiiiiiiiie e
16 Approval before drawing Remuneration ...........oociie i
16.1  Drawing of REMUNEratioN.......oiii e
16.2  Monies received iN @dVANCE . ...oii ettt e e e et e e e e e e s e e e e e aaeeeeanns
16.3  Remuneration drawn inappropriately.......ccoueeiiiiiiiiiiiiiii e
17 Resources, expertise and CapaCity . ...
18 Practice QUAality ASSUMANCE. ... iii i ittt
LS TR T = Lol =TSRSS
18.2  Maintenance of Administration files........ccooiuiiiiiiiiie e
18.3  CheCKliStS oot
19 ComplianCe ManagemMENt .. .. i e et e e e e e s e e e e e e e e aan
20 N E] Y =T =T 1T o a1 o R
4 O o o [T SRS
20.2 Identity of Director(s)/individual Insolvent(s)..........cccooeiririoiice e

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

A

ARITA

.............. 68
.............. 70

PAGE v



21

Part D: Practice Notes and Templates.......c..ueiiiiio i

22

23

24

25

20.3  Joint and Several AppointmeENnts .. ...ccoi i

Complaints ManagemMEnt. .. ... i et a e e e e e e e

Declaration of Independence, Relevant Relationships and Indemnities.................

221 DIRRI T@MPLAte eeiiiee ittt nae e e eneee
RemUNEration REPOIMt .. ... i e s

23.1  Overview and Explanation of the Recommended Report.......ccccooevvieiiiiiiininnnnn.
23.2  Structure of the Recommended Reports.........ooo oo
23.2.1  Initial advice t0 Creditors ... . i
23.2.2  APProval rEQUESES ..eeie ettt et e e e e e e e
23.2.3  Pre-appointment proposed basis of Remuneration disclosure...................
Creditors MEETINGS .iiiiii ittt e e e e e e e e e e e e e s e e baeeeeaeeeeaan

24,7 INEEOUCTION. cei et
24.2  The decision to call @ meeting ...
263 Calling the MEetiNg .. .uiii e
24.3.1  Venue and time of Meeting .....coociiiiiiiiie e
24.3.2  Notice of the Meeting .....ueiiiii i
24.4  Provision of information prior to creditors’ meeting .....ccccccovveeiiiiiiiee e,
S I I 13 o) B O /=Y [ o =P
T o) (=Y SR
24.5.1  FOIM Of PrOXY . .ooii oot
24.5.2  Validity of ProXies ..ot
24.6  Proof of debt / Statement of Claim........ccocooiiiiiiiiiceeeeee e
247  Conduct of the Meeting . ... e
24.7.1  Attendance at the Meeting ... i
24.7.2  Use of teChNOLOGY ..eii i
24.7.3  Information to be provided to the meeting.......cccoeeeiiiiiiii e,
24.7.4  Use of the casting VOte ....coouiiiiiii e
24.7.5  AendanCe reCOMAS ....cuiiiiiiie ittt
24.7.6  Questions at the Meeting ..o
24.7.7  Chairperson and CONTrOL ......iii e
24.8 Committee of Inspection / Creditors ........ocooioiiiiiieieeeeeee e
24.9  Reporting on the Meeting .....cooi i
24.10 Recording the Meeting......cc.uvviiiiiie e
2411 Conduct of practitioners that are not the appointee.......ccccceviiiiiiiiiiiieeee,
Reports under s 439A of the Corporations Act.......ccooiiiiiiiiiii e

2 T I 1 1 { o Yo [V Lot A Te Y s R TP TTRETRRTR

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

PAGE vi



25.2 D INIIONS ettt 134
25.3  Professional JUdgmeEnt ... ... 135
WA T O TU T T Yo 1Y 7=Y o =T o PSSR 135
25.5  Legislative reqUIr@mMENt. ... .. i o ettt e e e s e e e 135
25.6  Content of the A39A FE POt ... i et e e e e eeee e 136
25.6.1  Purpose of the report and SUMMANY......ooeiii i 136
25.6.2  Background INformation .........ieeeoi oot 136
25.6.3  Offences, voidable transactions and insolvent trading .........occoceeeiiiiieiiiiiee e, 138
25.6.4  Estimated return from a Winding UP .......eiioiiiiiiie e 139
25.6.5  Effect 0N @mMPloyees . e 139
25.6.6  Proposal for a deed of company arrangement .........oocciiiiiiiee e 140
25.6.7  Administrator's OPiNION ....ciiiiii i e e e e e e e e e nneees 141
25.6.8  Other Material INnformation ........c..eoiiiiiiie e 142
25.6.9  Incomplete or additional information ..........cccoiiiiie i 142
25.7 Report where Deed alters Statutory Priorities ..o 142
25.7.1  Legislative reqUIrEMENT .. ..o i e 142
25.7.2  Content of StatemMent. ... 143
25.7.3  Administrator’s Opinion on altering Statutory Priorities ..........ccccccoiiiiiieiiiicie, 143
25.7.4  Other Material INnformation ..o e 143
25.7.5  Additional information..... ..o e 144
26 g0 1T Ao 1 a1 Te Y o 1= USROS 145

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE vii



A

ARITA

Foreword

As part of its commitment to building professional excellence, the Australian Restructuring
Insolvency and Turnaround Association (ARITA] is proud to release the Third Edition of its Code of
Professional Practice. The Code is the fundamental building block upon which the insolvency
profession sets and manages standards of professional conduct.

We were gratified to see the continuing acceptance of the Code by the profession, Regulators and
the Courts following the release of the second edition.

This third edition seeks to take into account the feedback that we continue to receive on the Code’s
operation and to include other issues that have been identified.

The Code is a living document. It will continue to be amended from time to time to reflect changes
and developments in insolvency law and practice and this release of the third edition demonstrates
ARITA’s continued commitment to maintaining the highest of professional standards.

Effective Dates

The first edition of the Code was effective in two stages. The sections of the Code dealing with
Independence and Remuneration were effective from 31 December 2007, with a transition period
which expired on 1 April 2008. The balance of the first edition was effective from 21 May 2008. The
first edition of the Code was withdrawn on 31 December 2010.

The second edition of the Code was effective from 1 January 2011 to 31 December 2013.

The third edition of the Code is effective from 1 January 2014, with the exception of section 6.6
which was amended effective from 18 August 2014.

The update to the Code would not have been possible without the extensive input from members,
Regulators and the dedicated staff of ARITA.

John Winter
Chief Executive
ARITA
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ARITA
Part A: Introduction

1 Introduction and Purpose of the Code

The primary purposes of the Code are to:

e setstandards of conduct for insolvency professionals;

e inform and educate ARITA Members as to the standards of conduct required of them in the
discharge of their professional responsibilities; and

e provide a reference for stakeholders and disciplinary bodies against which they can gauge the
conduct of ARITA Members.

Members should be guided not only by the specific terms of the Code but also by the spirit of the
Code.

The Code is in four parts:

Part A introduces the Code

Part B sets out the overarching principles.

Part C contains detailed guidance and examples to assist in applying the principles

Part D contains templates and practice notes that should be adopted for use in practice.
Under the Constitution, Members are required to comply with the Code. Failure to do so may
result in disciplinary proceedings in accordance with the Constitution.

1.1 Interaction with Legislation and Regulation

The Code is not a simple restatement of Legislation, regulations and judicial pronouncements,
rather it is a set of principles and guidance based on standards of conduct that are founded in
established precedent. Some standards imposed on Members are higher than those existing legal
requirements. Where the law is silent, or ambiguous, the Code introduces principles to clarify
understanding of the desired behaviour.

The goal is the creation of a system of professional standards, which protects the integrity of the
insolvency system, and is:

fair;

effective;

practical; and
readily understood.

1.2 Principles based

The practice of insolvency is often complex and varied. It is impossible to conceptualise and codify
every possible situation or scenario. Accordingly, the Code establishes broad principles that can
be applied to every situation. The use of principles avoids the prospect of loopholes being used to
justify conduct by distinguishing the particular situation from restrictions set down in a
prescriptive list. As statements of principle are necessarily general, explanatory guidance is
provided.
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The guidance will also assist stakeholders in understanding the limits of the principles so that they
do not have unreasonable expectations of what Practitioners are required to do.

Practitioners are expected to use their professional and commercial judgment and when they have
doubt should seek legal or other advice, or the assistance of the Court, before proceeding.

1.3 Must, should and may
The Code uses a three level hierarchy of wording to describe and explain its requirements:

e mandatory requirements (must / must not);
e recommended behaviours (should / should not); and
e permissive statements (may).

Where a Practitioner decides not to follow a recommendation (should / should not), then the
practitioner will need to be able to justify why the recommended course of action was not taken
and why the course taken was within the spirit and intent of the relevant principle. In these
situations, the Member should:

e record the reasoning used for diverging from the Code;

e state the rationale used to determine that the action followed is not proscribed by the Code;
and

e be able to explain that the path taken results in an equal or better outcome for stakeholders.

1.4 Regulators and courts

The insolvency profession is regulated by the Australian Securities and Investments Commission
(ASIC) and the Australian Financial Security Authority (AFSA). The conduct of Practitioners may be
the subject of review by the relevant disciplinary tribunals and by the courts.

It is anticipated that the Code will be used by Regulators, the tribunals and courts to assist them in
enforcing acceptable insolvency practice and proper professional standards.

At the same time, the Code remains subject to the views of the courts, which may decide not to
accept or follow particular requirements or guidance in the Code. In such cases, the Code will be
amended to properly reflect the law. Also, a Member may obtain court directions or orders that
differ from requirement or guidance in the Code, for example in relation to independence. The
Code always remains subject to the law and the courts.

1.5 Other professional standards

Most Members are also members of other professional associations. The requirements of other
professional associations will, in many areas, be similar to those in the Code, for example APES
330 Insolvency Services.

The Regulators also release regulatory guidance that applies to registered liquidators and
registered trustees. Practitioners must have regard to such guidance.

To the extent that the Code imposes a higher standard on Practitioners than requirements from
other associations or the Regulators, the Code will prevail.
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1.6 Application of the Code

The Code applies to all Members of ARITA insofar as they conduct or are involved in the
administration of insolvencies, formal and informal. The Code therefore applies not only to
liquidators and trustees, but also to lawyers, accountants, financiers and others who are Members
of ARITA. These obligations are stated in the Code when it refers to "Members'. The Code applies
to insolvency practitioners in so far as they are appointed to, or contemplating appointment to, any
Appointment under the Corporations Act or the Bankruptcy Act. These obligations are addressed
in the Code to "Practitioners’. Members that are practising in the field of insolvency outside of
Australia are bound by any requirements in the Code relating to ‘Members’, unless in direct
conflict with the laws of the jurisdiction in which they operate.

Within the definition of Practitioners, the Code refers to, and treats, liquidators, administrators,
and controlling/Part X/trustees as broadly within the one category, primarily as fiduciaries
responsible to creditors.

Controllers, although Practitioners, do not have the same fiduciary responsibilities to all creditors.
Where appropriate, the Code makes separate mention of Controllers and excludes them from
certain requirements of the Code.

Members Voluntary Liquidations are also treated differently as they involve the liquidation of a
solvent entity, where the interests of shareholders are of primary importance to the winding up
process. The Corporations Act treats the independence of liquidators in Members’ Voluntary
Liquidations differently and so does the Code by excluding them from Principles 2 and 3.

Examples provided within the Code are for illustrative purposes only and Members must consider
the particular facts of each case when determining how the Code applies to them. The fact that a

situation or relationship encountered by a Member is not specifically covered in an example given
in the Code does not mean that the situation or relationship would be acceptable under the Code.
Members must always have regard to spirit and intent of the Code.
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Table 1: Application of Principles

A
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No.

Principle

Controllers
/ MVL

Practitioners

Members

In addition to the obligation to comply with the
law, Members must exhibit the highest levels of
integrity, objectivity and impartiality in all
aspects of administrations and practice
management.

When accepting or retaining an appointment the
Practitioner must at all times during the
administration be, and be seen to be,
independent.

Disclosure and acceptance of a lack of
independence is not necessarily a cure.

Members must communicate with affected
parties in a manner that is accurate, honest,
open, clear, succinct and timely to ensure
effective understanding of the processes, and
their rights and obligations.

Members must attend to their duties in a timely
way.

A Practitioner must not acquire directly or
indirectly any assets under the administration of
the Practitioner.

When promoting themselves, or their Firm, or
when competing for work, Members must act
with integrity and must not bring the profession
into disrepute.

When dealing with other Members in
transitioning or parallel appointments,
Practitioners must be professional and co-
operative, without compromising the obligations
of the Practitioner in their own particular
appointment.

Members must maintain professional
competency in the practice of insolvency.

10

A Practitioner is entitled to claim Remuneration,
and disbursements, in respect of necessary
work, properly performed in an Administration.
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No.

Principle

Controllers
/ MVL

Practitioners

Members

"

A claim by a Practitioner for Remuneration must
provide sufficient, meaningful, open and clear
disclosure to the approving body so as to allow
that body to make an informed decision as to
whether the proposed Remuneration is
reasonable.

12

A Practitioner is only entitled to draw
Remuneration once it is approved and according
to the terms of the approval.

13

When accepting an appointment the Practitioner
must ensure that their Firm has adequate
expertise and resources for the type and size of
the administration, or the capacity to call in that
expertise and those resources as needed.

14

Members must implement policies, procedures
and systems to ensure effective quality
assurance.

15

Members must implement policies, procedures
and systems to ensure effective compliance
management.

16

Members must implement policies, procedures
and systems to ensure effective risk
management.

17

Members must implement policies, procedures
and systems to ensure effective complaints
management.
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2 The Insolvency Profession

2.1 Introduction

Registered insolvency practitioners in Australia are usually qualified accountants with experience
in the administration of insolvencies. Entry criteria are established by Legislation. Registration as
a liquidator or trustee is managed by ASIC and AFSA respectively.

Insolvency is a difficult situation for those involved. Every insolvency involves financial loss for
creditors, in particular employees who may also lose their source of employment. An individual
and their family may lose their home and other assets. The consequent emotional stress often
creates a difficult environment.

Insolvency can result in financial and social disorder. The regime of insolvency law seeks to
control this disorder while a process of balancing the respective rights and entitlements of those
parties is pursued.

2.2 Insolvency practitioners

Insolvency Practitioners:

e are fiduciaries. They are entrusted with property of the Insolvent and required to deal with it in
accordance with the law and consistently with the obligations and duties of fiduciaries;

e are appointed to implement the insolvency regime and to deal with and determine the rights
and entitlements of all the parties involved;

e owe responsibilities to the creditors as a whole, not just to one creditor (except where
appointed as a Controller, where the principal responsibility is to their appointor) and other
parties;

e are experienced and qualified professionals who are expected to display high degrees of
application and professional competence;

e are subject to court and regulatory supervision;

e have specific legal obligations under the Legislation;

e arerequired to report offences identified during the conduct of Administrations to the
Regulators;

e arerequired to exercise a high level of commercial and professional judgment;

e operate in difficult circumstances, often involving distressed parties, competing demands,
strict deadlines, and complex legal, financial and factual issues;

e can be personally liable for debts incurred during an administration;

e are legally entitled to be remunerated for the work they do as a priority payment in the
administration; and

e from time to time will accept and complete Administrations even though there are insufficient
funds to pay their Remuneration and disbursements.

2.3 Powers

Practitioners are given extensive powers, including to:

e secure and realise the assets of the Insolvent for the benefit of creditors (or Secured creditor
in the case of a Controller);
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e compel individuals involved to answer and explain the circumstances of the insolvency;
e investigate and refer breaches of the Legislation to appropriate authorities; and
e decide the claims of the various parties.

2.4 Control of Assets and Activities

The appointment of a Practitioner to the affairs of a person or a company is legally and practically
significant.

e On being appointed as a trustee in bankruptcy, all divisible property of the Insolvent vests in
the trustee, who immediately assumes power over and responsibility for that property.

e Similarly, a liquidator or administrator immediately takes control of the company, including
responsibility for its assets, employees and other aspects of its business.

o Those creditors who had previously dealt with the individual or the company are required to
deal with the Practitioner.

Once that initial appointment occurs, the Practitioner (except where appointed as a Controller) has
the authority and responsibility to deal with the competing interests of the various parties.

e The creditors, who are likely to have suffered from the financial demise of the Insolvent, have
interests to be protected; principally that realisation of assets of the Insolvent are made
available from which any dividend might be paid.

e At the same time, the Practitioner has to ensure that creditors are treated fairly in accordance
with their legal rights, including to ensure that those assets are not seized by one particular
creditor to the disadvantage of others.

o Complexities of creditors’ interests are compounded further by issues of secured and priority
claims.

e In adjudicating on interests, and payment of dividends, the Practitioner will follow the priorities
set out in the Legislation.

e Creditors are entitled to expect that a Practitioner will apply expertise, experience and
professional judgment when making decisions about the conduct of the administration. The
Practitioner can and may seek the views or approval of creditors, and often has to make
commercial and professional decisions in situations of creditor conflict or stalemate.

2.5 Duties and Obligations

The standards of conduct expected of Practitioners have their origin in the special position
Practitioners occupy.

They have:
e extensive power and autonomy;

e control of assets; and
e power to adjudicate on competing, conflicting and often hostile interests.

In corporate appointments Practitioners become ‘officers’ of the company and are required to
adhere to the obligations and duties of company officers.

These combine to create a complex web of fiduciary responsibilities.
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Practitioners:

e owe a fiduciary responsibility to the parties involved;

e have a duty to be fair and act without bias in assessing the competing interests of
stakeholders;

e have an important role in protecting the public interest, by identifying and reporting to
creditors and the Regulators on a range of issues; and

e have important statutory investigatory and reporting obligations they are required to pursue
even though the costs of investigation and reporting will reduce the funds available to
creditors.

This distinguishes a Practitioner’s position from that of other professionals. Normal professional
relationships have:

e anidentifiable client who has willingly selected the professional;

e acontract for professional services which can be terminated at any time in accordance with
the contract;

e contracted arrangements for Remuneration; and

e may or may not have a fiduciary component.

With the exception of appointments as a Controller, in insolvency there is no single client. In an
appointment as a Controller the Practitioner’s primary, but not sole, responsibility is to maximise
the return to the Secured creditor who appointed them.

2.6 Supervision and Scrutiny
Practitioners are subject to scrutiny by:

creditors, (particularly through creditors’ meetings and committees of inspection);
directors, debtors and others associated with the Insolvent;

Regulators;

government agencies;

the courts; and

ARITA and other professional bodies.

The range and extent of the scrutiny that applies is beyond that of most other professionals.

2.7 Skill and Judgment

Insolvency involves the difficult intersection of accounting, business and law. Skills are needed to
handle complex situations which invariably happen quickly, with immediate impact on a range of
parties beyond the Insolvent.

There is great divergence in the types of commercial activities. The business of the insolvent
company may range from that of a builder with two employees to an airline with several thousand,
and the affairs of the insolvent individual may involve contentious family law disputes, or complex
personal tax issues. Assets may be at risk of being disposed of, or serious business decisions may
need to be made. Quick commercial judgment and business acumen are required, in particular in
view of the fact that a positive commercial outcome - by way of a return to creditors - is all the
more difficult in circumstances of limited funds.
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3 Stakeholders

Part of the complexity of insolvency is the broad range of stakeholders. Each stakeholder group
has a unique perspective, expectations, and obligations. Often they have competing, mutually
exclusive interests. The Practitioner also has his or her own legitimate interests which were dealt
with in the preceding section. The nature of the interests of the various stakeholders are
summarised below.

3.1 Creditors

Creditors:

e are parties to whom a debt is owed by the Insolvent and will have a right to prove for that debt
in the Administration.

e will normally have traded with the Insolvent with an expectation of being paid for services

provided, goods sold, or moneys loaned;

are parties whose rights of payment by the Insolvent are replaced by a right to a dividend;

are usually disadvantaged financially;

are reliant on the Practitioner’s experience and skill in having their losses recouped;

rely on the Practitioner to be informed about the administration;

have some obligation and interest in informing and otherwise assisting the Practitioner in

making decisions where creditor approval is required;

e are parties whose dividend payments are the outcome of work done by the Practitioner in
realising or recovering funds;

e have power to approve Remuneration; and

e may, if they have received a preference payment, be required to repay the preference,
notwithstanding that they may have additional monies owed.

3.2 Employees
Employees:

e can be more immediately affected by the insolvency of their employer, in terms of immediate
loss of wages, and accrued entitlements;

e can rely on statutory priorities over other creditors and may have an right to claim all or part of
their entitlements under the government safety net schemes; and

e canrequire particular attention and consideration by a Practitioner above and beyond other
creditors.

3.3 Suppliers
Suppliers:

e are usually creditors of the Insolvent with claims in the insolvency and may be subject to
claims by the Practitioner, for recovery of preferences or for disputed retention of title claims;

e are persons whose support (for ongoing supplies or services to the Insolvent] is often needed
for a trade-on of an Insolvent in Administration; and

e can require particular attention by a Practitioner if such on-going support is required.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE ¢



A

ARITA

3.4 Regulators
Regulators:

e have a statutory interest in the proper administration of the legislation;

e release regulatory guidance to assist Practitioners to comply with their obligations;

have statutory powers to review the conduct of Practitioners, including powers to initiate a
review by the courts of the Remuneration claimed;

are available to assist creditors with complaints and concerns;

have an obligation to government and the courts;

have a role in the registering and regulation of Practitioners; and

in the case of personal insolvency, the power to review or approve Remuneration.

3.5 The courts

The courts:

e may assist the Practitioner in determining complex issues by giving directions, determining
and enforcing rights of recovery, and protecting Practitioners as required;

e may determine the rights and responsibilities of all parties, including to review the decisions of
Practitioners;

e may review the performance and Remuneration of a Practitioner;

e rely upon the honest and competent representation of parties to assist the courts in making
decisions in accordance with the law and to advance the interests of justice;

e expect and enforce high standards of conduct; and

e can make orders which override any of the requirements of this Code (for example, to allow an
appointment which the Code may otherwise prevent).

3.6 Statutory agencies
Statutory agencies, such as the Australian Taxation Office and Department of Employment:

e may be creditors in the Administration;
e may have a statutory interest in the conduct of the Administration; and
e have statutory powers in respect of specific aspects of the Administration.

Practitioners may have obligations to notify statutory agencies of their Appointment and comply
with ongoing reporting obligations.

3.7 The public
The public:

e has aninterest in ensuring that the law is clear and understood, that it is upheld and also that
commercial morality is maintained;

e has an expectation that improper conduct will be investigated and reported to the relevant
authorities; and

e has an expectation that the insolvency profession is staffed by persons of high competence and
integrity.
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3.8 In corporate insolvency only

3.8.1 Shareholders

Shareholders:

e have aninterest in the Insolvent’s affairs being properly administered including so as to
ensure that surplus funds, if any, are paid to them;

e may also be creditors and have separate claims in that capacity; and
e may be liable to the Insolvent for unpaid share capital.

3.8.2 Directors

Directors:

e have obligations under the law with a view to assisting in the proper administration of the
Insolvent including in any recoveries for the benefit of creditors;

e can be personally liable for losses to the administration at the suit of the Practitioner, orin

some cases the Regulator, or the Australian Taxation Office; and
e may also be creditors or shareholders and have separate claims in those capacities.

3.9 In personal insolvency only

3.9.1 The Insolvent
The Insolvent:

e has obligations under the law to assist and co-operate with the trustee; and
e has duties owed to them by the trustee, including to protect them from creditor claims.

3.9.2 The spouse of the Insolvent
The spouse of the Insolvent:

e s often the joint owner of the matrimonial home with the Insolvent or has an interest in that
and other joint assets, in equity or under family law, which the trustee needs to assess.

3.9.3 Official Trustee and the Official Receiver
The Official Trustee:

e undertakes the administration of the majority in number of bankruptcy estates with the
remainder handled by Practitioners; and
e may transfer the administration of estates to Practitioners.

The Official Receiver:
e provides services to registered trustees in relation to the filing of documents, issue of

statutory notices, maintenance of the National Personal Insolvency Index and the conduct of
examinations.
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4 Definitions and Interpretation

4.1 Construction

The meanings of the words must/must not, should/should not and may are explained at 1.3. These
words are used throughout the Code and indicate the standard of conduct required of the
Practitioner. The Code is meant to complement and be additional to any statutory obligations and
regulatory requirements that Practitioners have in carrying out their responsibilities.

The application of the Code to ARITA Members is detailed at 1.6.

4.2 Defined Terms

The following defined terms are used throughout the Code, shown commencing in capitals. Unless
otherwise indicated, the terms have the meanings below.

Administration Refers to an Appointment under either the Bankruptcy Act or the
Corporations Act. In some cases, there may be corporate insolvency
appointments under other legislation such as co-operatives and
Aboriginal corporations legislation. Where appropriate, the term
applies to a solvent administration under Chapter 5 of the
Corporations Act.

Alternate The Practitioner nominated to replace the Incumbent.

Appointment The formal legal appointment of a Practitioner as a trustee in
bankruptcy, a trustee appointed under s 50 of the Bankruptcy Act, a
debt agreement administrator under Part IX, or a trustee under Part
X; or as a liquidator or provisional liquidator, a voluntary
administrator or a deed administrator under Part 5.3A of the
Corporations Act, or as a controller; or as a scheme manager under
Part 5.1. The word “Appointee” has a parallel meaning.

Approving body The body with authority to approve Remuneration or a course of
conduct; usually the creditors, the committee of creditors or the
court.

ARITA Australian Restructuring Insolvency and Turnaround Association.

Associate For Administrations under the Corporations Act, Associate has the

meaning according to that Act. For personal insolvency
administrations, Associate is a spouse, dependent or direct relative of
the Insolvent, or the spouse or dependant of a direct relative, and any
entity with which the Insolvent or any of the persons previously
mentioned are associated with (refer 6.10 for further information).

Bankruptcy Act Bankruptcy Act 1966

Cap An upper limit for the amount of Remuneration approved for
prospective fee approval. It is not a fixed fee. May be used in the
context of a capped amount.

Co-appointments Where more than one Practitioner is appointed to an Administration,
either jointly or jointly and severally.
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Controller

Corporations Act
DIRRI

Disbursements

Entity

Fiduciary duty

Firm

Incumbent

Indemnity

Insolvent

Legislation

Material interest

Member
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The Code of Professional Practice issued by ARITA for Insolvency
Professionals as amended from time to time.

A person appointed as either a controller or managing controller
under Part 5.2 of the Corporations Act; or a receiver appointed to
property of an individual. Does not include a receiver appointed by the
court.

Corporations Act 2001

The Declaration of Independence, Relevant Relationships and
Indemnities.

Refers to necessary financial outlays incurred or paid by the
Practitioner in the administration. The term includes expenses, costs
and disbursements.

A body corporate, a partnership, an unincorporated body, an
individual or a trust, including in relation to a trust, the trustee.

The duty owed by a liquidator or trustee to exercise rights and powers
in good faith for the benefit of relevant stakeholders in an insolvency.

(a) A sole practitioner, partnership, corporation or other entity of
professionals;

(b) An entity that controls such parties through ownership,
management or other means;

(c) An entity controlled or influenced by such parties through
ownership, management or other means; or in which they share
in the profits; or

(d) Practices operating under the same or substantially the same
business name, whatever the financial arrangement

(refer 6.4 for further information).
The Practitioner acting as the Appointee.

Any arrangement, either directly or indirectly, to make a payment to
the Practitioner for the purposes of meeting Remuneration or
Disbursements of the Practitioner.

The entity, either an individual or corporation, who is insolvent,
whether they are yet subject to an Administration or not.

The Bankruptcy Act and the Bankruptcy Regulations and the
Corporations Act and Corporations Regulations. The term also refers
to other legislation under which Appointments can be made.

Ownership, which is material to either the owned Entity, or material to
the Practitioner, his or her partners, Firm, staff, or their respective
Relatives; or in which the Practitioner, his or her partners, Firm, staff
or their respective Relatives has any management involvement
whatsoever.

Members in any capacity of ARITA, and, unless otherwise indicated,
includes the Member’s Firm, partners and staff.
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A Member of ARITA who acts under an Appointment, or is considering
accepting an Appointment as an Appointee, and, unless otherwise
indicated, includes the Practitioner’s Firm, partners and managerial
employees.

Any professional advice, whether providing an opinion or not, provided
prior to the Appointment.

Any Professional Service under which the Appointee or a partnerin
his or her Firm, has given professional advice in accounting,
insolvency, financial advice, tax or other such areas for the Insolvent
and includes an Appointment.

All work undertaken by a Member or a Member’s firm.

An Entity that has provided a Practitioner’s contact details to a
director(s), debtor or creditor for the purposes of the director(s),
debtor or creditor seeking specialist insolvency advice that may result
in an Appointment.

Australian Securities and Investments Commission (ASIC) and the
Australian Financial Security Authority (AFSA) or the Inspector-
General in Bankruptcy.

The spouse, parent or remoter lineal ancestor, child or remoter issue,
or brother or sister of the person.

The monies claimed by a Practitioner on account of work performed
or to be performed by the Practitioner in the Administration. Also
referred to as ‘fees'.

Includes any creditor whose debt is secured by a security interest
under the Personal Property Securities Act, a mortgage over real
property or other charge which entitles the creditor to realise the
security for the purpose of repaying their debt.

Arises where an Appointment is made following the director(s),
debtor or creditor being referred to a Practitioner by the Referring
Entity. If the Referring Entity provided details of several Practitioners
to the director(s), debtor or creditors at the same time, it is still a
Specific referral once an Appointment is made.

Any payment to a Practitioner prior to the Appointment for the
purposes of meeting Remuneration or Disbursements of the
Practitioner.
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Part B: The Principles

Conduct

Principle 1 In addition to the obligation to comply with the law, Members must exhibit the
highest levels of integrity, objectivity and impartiality in all aspects of
Administrations and practice management.

Principle 2 When accepting or retaining an Appointment the Practitioner must at all times
during the Administration be, and be seen to be, independent.

Principle 3 Disclosure and acceptance of a lack of independence is not a cure.

Principle 4 Members must communicate with affected parties in a manner that is
accurate, honest, open, clear, succinct and timely to ensure effective
understanding of the processes, and their rights and obligations.

Principle 5 Members must attend to their duties in a timely way.

Principle 6 A Practitioner must not acquire directly or indirectly any assets under the
administration of the Practitioner.

Principle 7 When promoting themselves, or their firm, or when competing for work,
Members must act with integrity and must not bring the profession into
disrepute.

Principle 8 When dealing with other Members in transitioning or parallel appointments,
Practitioners must be professional and co-operative, without compromising the
obligations of the Practitioner in their own particular appointment.

Principle 9 Practitioners must maintain professional competency in the practice of
insolvency.

Remuneration

Principle 10

A Practitioner is entitled to claim Remuneration, and disbursements, in
respect of necessary work, properly performed in an Administration.

Principle 11

A claim by a Practitioner for Remuneration must provide sufficient,
meaningful, open and clear disclosure to the Approving Body so as to allow
that body to make an informed decision as to whether the proposed
Remuneration is reasonable.

Principle 12

A Practitioner is only entitled to draw Remuneration once it is approved and
according to the terms of the approval.
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Practice Management

Principle 13 When accepting an Appointment the Practitioner must ensure that their Firm
has adequate expertise and resources for the type and size of the
Administration, or the capacity to call in that expertise and those resources as
needed.

Principle 14 Members must implement policies, procedures and systems to ensure
effective Quality Assurance.

Principle 15 Members must implement policies, procedures and systems to ensure
effective Compliance Management.

Principle 16 Members must implement policies, procedures and systems to ensure
effective Risk Management.

Principle 17 Members must implement policies, procedures and systems to ensure
effective Complaints Management.
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Part C: Guidance
S Integrity, Objectivity & Impartiality

Principle 1: In addition to the obligation to comply with the law,
Members must exhibit the highest levels of integrity, objectivity and
impartiality in all aspects of administrations and practice
management.

5.1 Integrity
Members are required to show high levels of integrity by:

being straightforward;

being honest;

being truthful; and

adhering to high moral and ethical principles in the conduct of their practices and
appointments.

5.2 Objectivity
Members must be objective. This requires Members to exercise their judgment free from:

e Dbias;
e conflict of interest; and
e undue influence of others.

5.3 Impartiality
When exercising their judgment, Members must be impartial by taking care to ensure that they:

e are notinfluenced by personal feelings, prejudice or difficult relationships with individual
stakeholders;

e are making decisions based on the known facts;

e have no direct personal interest; and

e are not favouring one person or side more than another when applying the law.

Before exercising their judgment, Members should take reasonable steps to ascertain the
necessary facts to ensure that a sound judgment can be made.

5.4 Structuring of assets

A Member must not advise an Insolvent (nor, if the Insolvent is a company, its directors) on how to
structure its financial affairs to defeat creditors.

A Member is not prevented from providing advice to a solvent Entity on the structuring of its
financial affairs.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 17



A

ARITA

.5 Confidential information

A Member who acquires confidential or personal information in the course of an Appointment
must not use that information for any purpose other than the proper performance of the

Administration.
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6 Independence

Principle 2: When accepting or retaining an appointment the
Practitioner must at all times during the Administration be, and be
seen to be, independent.

6.1 The Test of Independence
Independence has two parts. A Practitioner must:

e beindependentin fact; and
e beseenor perceived to be independent.

A Practitioner must be independent in fact, that is, they should act and conduct the Administration
in an independent manner.

A Practitioner must be seen to be independent, that is, they must not accept an appointment, or
continue to act under an existing appointment, if:

e areasonable and informed third party;

e onthe information available (or which should have been available) at the time;

o might reasonably form the opinion that the Practitioner might not bring an independent mind
to the administration and thus may not be impartial or may in fact act with bias;

e because of a lack of independence, or a perception of a lack of independence.

The requirement for independence as described in the Code does not apply to Controllers who are
appointed by the Secured creditor and have a contractual relationship with the appointor. Nor does
it apply to liquidators appointed to a Members’ Voluntary Liquidation. There may nevertheless be
independence issues that arise for Controllers and liquidators appointed to Members’ Voluntary
Liquidations under the Legislation.

6.1.1 Not a State of Mind

While Practitioners may consider that their personal integrity and skill makes them immune to the
influences of conflicts, this is not the test. This is not a reflection on the integrity of the
Practitioner; it is a consequence of the need to preserve the perception of independence.

It is important to recognise that there is likely to be contact between the Practitioner and the
Insolvent, directors, creditors or advisors to them before the acceptance of the Appointment. Mere
contact does not create a threat to independence. What is important is the nature of the
relationship between the Practitioner and the various stakeholders. This is discussed at length in
the following sections.

6.1.2 Possible Conflicts - How Real or Perceived?
The mere possibility of a conflict is not a bar to accepting or continuing an appointment. The test is

whether a reasonable and informed third party on the information reasonably available at the
time, could have formed the view that a conflict was l/kelyto arise.
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The Practitioner must be proactive in anticipating, identifying and uncovering the circumstances
that may give rise to a conflict of interest, and not to simply address the issue when the conflict
arises.

6.1.3 Timing
The independence test is to be applied:

e on the facts reasonably available at the time the decision to accept the Appointment;

e when circumstances change or become known to the Practitioner, and a decision is made on
whether to continue the Appointment; and

e not retrospectively with the benefit of hindsight in relation to facts and circumstances that
could not reasonably be expected to have been known or discoverable.

6.1.4 Allegations of lack of independence

Allegations of a lack of independence may be made by self-interested parties wishing to improve
their position. For example claims may be made:

o thatdirectors, or a debtor, chose a Practitioner because of some perceived reputation for
being lenient on Insolvents, or less diligent in pursuing matters;

e by Insolvents and their Associates who are being investigated or sued by the Practitioner; or

e by a creditor being pursued for a preference.

The mere existence of an allegation is not evidence of a conflict. When an allegation of lack of
independence is made a Practitioner should:

e objectively assess any such claim;
e decide accordingly; and
e advise the claimant of the outcome.

The Practitioner may seek directions from the court.

6.1.5 The Declaration of Independence, Relevant Relationships and
Indemnities

Completion of the Declaration of Independence, Relevant Relationships and Indemnities (DIRRI)
required under the Legislation and the Code is a step that is taken once the Practitioner has
determined that he or she is independent and takes the Appointment.

Disclosure of interests or relationships that create a lack of independence, or a perception of a
lack of independence, in the DIRRI does not remedy or cure the situation.

The provision of a DIRRI is a process for identifying relationships that are notthreats to
independence, but need to be disclosed to creditors to ensure transparency.

This chapter of the Code provides guidance to Practitioners on relationships, when a lack of
independence may arise and disclosure requirements in situations where there is a relationship

that does not result in a lack of independence.

When considering the nature of any relationship, whether set out in this Code or not, Practitioners
must always bear in mind the ultimate test - both being, and being seen to be, independent.
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6.2 Rationale for the Independence Principle

Independence is critical because of the nature of the role of the Practitioner. Tasks such as
adjudicating on complex and competing interests, preserving and selling assets and investigating
and pursuing claims all require a high degree of independence.

Stakeholders need to have confidence in the Practitioner’s conduct and decision making. They
need to be able to regard the Practitioner as fair, unbiased and not acting from self interest when
exercising his or her professional and commercial judgment.

The Practitioner must act independently of all stakeholders. The appointment of a Practitioner by a
director or creditor does not in itself result in a lack of independence (refer 6.1.1, 6.1.2 and 6.8.1B).

Example

The Practitioner must be independent of and be seen to be independent of each of the creditors,
including the creditor who initiated the appointment and in respect of which appointment a
perception of bias can often be an issue. A Practitioner may be required to pursue a claim against
that creditor for recovery of a preference. Other creditors expect that such a claim will be brought,
irrespective of the fact of the initial appointment.

The Practitioner must also be independent of and be seen to be independent of each of the
directors, who may have initiated the appointment. All creditors should be able to expect that the
Practitioner will properly investigate and report on the causes of the company’s failure and inquire
into the conduct of the directors notwithstanding that the directors or their advisors initiated the
appointment. In particular, the Practitioner must secure compliance by the directors with their
responsibilities; pursue investigations which may result in civil claims against those directors,
their family or associates, or result in criminal prosecution. Parallel responsibilities apply in
bankruptcy.

6.3 Threats to Independence
A threat to independence can most easily be seen as a hierarchy of thresholds. At each threshold
there will be limited circumstances (exceptions] which permit the acceptance or continuation of

the appointment. These are set out in the following sections.

The hierarchy is illustrated in the diagram below.
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Diagram 1: Independence Hierarchy
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6.4 Independence of the Firm

When considering the issue of independence, it is not just a matter of whether the individual
Practitioner is independent. The Practitioner must also consider the relationships held by his or
her partners and Firm.

The definition of Firm in the Code includes:

o A sole practitioner, partnership, corporation or other entity of professionals;

e An entity that controls such parties through ownership, management or other means;
An entity controlled or influenced by such parties through ownership, management or other
means or in which they share in the profits; or

e Practices operating under the same or substantially the same business name, whatever the
financial arrangement.

e Therefore, when completing the DIRRI, the declaration of relevant relationships must include
relationships of the Practitioner and their Firm, as defined.

e Inrelation to the definition of Firm, a relevant test is what a reasonable and informed third
party would reasonably perceive to be the Practitioner’s Firm.

Example

If a practice enters into a network relationship with a group of other insolvency practices and each
of the practices includes on its firm documentation a claim that they are part of the "X network of
firms”, then the public perception is that they are one Firm, and should be treated as such for the
purposes of completing the DIRRI and considering the Practitioner’s independence to accept the
appointment.

If a practice enters into an arrangement to pay a fee for access to training materials and standard
documentation, but there is no public statement of cooperation/federation/association, then the
practice would not be considered part of the same Firm as the practice providing access to the
materials.

If a practice establishes a company that provides turnaround services to distressed businesses and
the partners in the practice own the shares in the company, they are one Firm. Any relationships of
the turnaround company to the Insolvent would also have to be considered when reviewing
independence and disclosed if the Appointment was accepted.

6.4.1 Previous firms

e |f a Practitioner has moved Firms or two or more Firms have merged or a Firm has dissolved
in the preceding two years, the Practitioner should be cognisant of any relationships that the
Insolvent may have had with the previous Firm(s) during the time that the Practitioner was a
partner.

e  Where a Practitioner moves Firms, or a Firm has dissolved a Practitioner is not required to
request searches of previous Firms. However, if the Practitioner is aware of a relationship or a
relationship comes to the Practitioner’s attention during the course of the Administration, this
relationship may need to be disclosed to creditors.

e Where two or move Firms merge, the Practitioner must undertake conflict searches of client
records of the merged Firm and the previous Firms as part of their conflict checking protocols.
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e The risk is that during the conduct of the Administration, the Practitioner may need to take
action against their previous Firm in relation to services provided to the Insolvent at a time
when the Practitioner was a partner. As a result, the Practitioner may also have a liability
should such an action be successful. In such a circumstance, the Practitioner cannot be
independent.

6.9 Trivial relationships

Trivial relationships are not a bar to acceptance or retention of an appointment. A Practitioner is
not required to list trivial relationships in the DIRRI.

However, there is no simple definition of what is trivial. Useful indicators would be that the
relationships may be considered inconsequential, remote, or coincidental.

Example

Examples of Trivial Relationships:

o Achance meeting at a social event through a mutual acquaintance.
e Members of the same club (e.g. Lions, Rotary) or school committee.
e Having personal banking relationships with a financial institution that is a creditor.

The boundaries of what is trivial would be reached once there has been a pattern of interaction
that was more personal or continual.

6.6 Referrals from other Professionals and Creditors

Practitioners may accept a series of appointments from individual creditors, lawyers, accountants
or from another Practitioner. However, Practitioners must always have regard to how an ongoing
relationship may affect their independence or the perception of independence.

Networks of referrals between professionals are normal and are acceptable provided the referral
and relationship are based on the quality of professional service and expertise. This would
invariably have been identified through prior experience.

A Practitioner must not accept an appointment if the Practitioner would not be independent in fact,
or would not be perceived to be independent. Regard must be had to this when considering

whether to accept the referral of an appointment.

A Practitioner must not accept any referral that contains, or is conditional upon:

the giving or receiving of referral commissions, inducements or benefits;
e the giving or receiving of spotter’s fees;
e the giving or receiving of recurring commissions;

e understandings or requirements that work in the Administration will be given to the referrer;
or

e any other such arrangements that restrict the proper exercise of the Practitioner’s judgement
and duties.
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Panel arrangements, ie. where a Practitioner is on a panel of practitioners maintained by a
creditor for selection for the appointment, will not in itself result in a lack of independence.

Example

e A Practitioner may undertake work from time to time on behalf of a major bank.
e A Practitioner may be on a panel of practitioners for a major creditor such as the Australian
Taxation Office.

The larger the number, size or significance of Appointments referred from a Referring Entity, the
greater the likelihood that the Appointment will result in a perceived lack of independence of the
Practitioner.

Example

o Regular referrals from a director in relation to a number of her companies may be more likely
to result in a perceived lack of independence than regular referrals from a law firm.

o Alarger number of referrals from one source could result in a perception that the Practitioner
has become dependent on the workflow and thus is no longer independent.

6.6.1 Disclosure of referrals

If a Practitioner accepts an appointment following a Specific referral, the Practitioner must
disclose in the DIRRI:

e the Referring Entity (firm/organisation name); and

o the Practitioner’s reasons for believing that the relationship with the Referring Entity does not
result in the Practitioner having a conflict of interest or duty;

in the following circumstances:

o where a Practitioner is required to provide a Declaration of Relevant Relationships under
legislation1 (or any other similar subsequent or additional statutory requirement under the
Corporations Act or Bankruptcy Act); or

e in all other circumstances, where a consent to disclose is obtained from the Referring Entity.

A Practitioner must seek consent of the Referring Entity to disclose its firm/organisation name in
all circumstances other than where a Declaration of Relevant Relationships is required under
legislation. If consent to disclose is not provided, by the Referring Entity, disclosure in the DIRRI is
not required.

Where the Referring Entity is disclosed in the DIRRI and the Referring Entity has a connection with
the Insolvent (eg. accountant for the Insolvent), the Practitioner should also disclose in the DIRRI
how the Referring Entity is connected to the Insolvent.

1 As at May 2014, a Practitioner is required to provide a Declaration of Relevant Relationships under section
436DA(2) as an Administrator appointed in a voluntary administration, under section 506A(2) in an appointment as
liquidator in a creditors’ voluntary liquidation and under section 449CA as a Voluntary Administrator to replace an
incumbent where the incumbent dies, resigns or is prohibited from acting, except where that appointment is made
by the Court.
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Where an appointment is made as a result of a panel arrangement, this must be disclosed in the
DIRRI as a Specific referral in accordance with the guidance in this section of the Code.

Example

This appointment was referred to me by XYZ Accountants, Accountants of the company. The

reasons | believe that this relationship does not result in me having a conflict of interest or duty

are:

e XYZ Accountants has not previously referred any insolvency type matters to my firm; and

e referrals from solicitors, business advisors and accountants are commonplace and do not
impact on my independence in carrying out my duties as liquidator.

6.7 Ongoing relationships with creditors

The fact that a Practitioner or the Practitioner’s Firm has had an ongoing relationship with a
creditor, whether Secured or unsecured, of the Insolvent will not in itself result in a lack of
independence. However, a Practitioner must always be aware of the overriding obligation to be
both independent and seen to be independent.

A Practitioner must not accept an appointment if the Practitioner would not be independent in fact,
or would not be perceived to be independent. Regard must be had to this when considering
whether to accept or continue an appointment considering the relationship with a creditor of the
Insolvent.

Where a Practitioner has a relationship in the prior two years with a Secured creditor who has a
security over the whole or substantially the whole of the Insolvent’s property, that relationship
must be disclosed in the DIRRI. The following information must be included:

the name of the Secured creditor;

type of work that is generally performed for the Secured creditor;

details of any specific dealings with the Secured creditor regarding the Insolvent;

fees received for any work done for the Secured creditor in respect of the Insolvent; and
the Appointee’s reasons for believing that the relationship does not result in a conflict of
interest or duty.

Example

Name Nature of relationship Reasons

ABC Bank - XYZ Insolvency Firm | believe that this relationship does not
Secured Creditor undertakes receivership and result in a conflict of interest or duty
of the company investigatory accountant roles | because:

for ABC Bank. e XYZInsolvency Firm has never

undertaken any work for ABC Bank
in respect of the company.

e The work that XYZ Insolvency Firm
undertakes for ABC Bank will not
influence my ability to be able to fully
comply with the statutory and
fiduciary obligations associated with
the Voluntary Administration of the
company in an objective and
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| | | __impartial manner. |

While relationships with unsecured creditors are not defined as a “relevant relationship” (refer to
the Corporations Act), it would be possible in some circumstances for a relationship with an
unsecured creditor to create an independence issue and Practitioners should be aware of this
when considering whether to accept the Appointment.

6.8 Professional Relationships within two years

Subject to the exceptions identified below, Practitioners must not take an appointment if they have
had a Professional Relationship with the Insolvent during the previous two years. The purpose of
this restriction is to avoid any perception of a lack of independence of the Practitioner. This is
referred to as the ‘two year rule’.

6.8.1 Exceptions to the two year rule

A number of narrow exceptions to the two year rule have been created because the exceptions
may, in the specific circumstances, be in the interests of creditors, or the professional relationship
was of such a nature as to have no material bearing on the independence of the Practitioner.

The Practitioner must examine the particular circumstances carefully and document clearly the
reasons why and how the decision to accept the appointment was reached.

The onus of justifying how independence is preserved when relying on any of these exceptions is
on the Practitioner. It is not sufficient for a Practitioner to simply include the relationship in a
DIRRI. Such a declaration will not cure a real or perceived lack of independence.

Practitioners must be able to explain the circumstances that give rise to the potential conflict and
the reasons for believing the exception can be applied in the circumstances. This must be
recorded in writing on the relevant file.

If a Practitioner is relying on an exception to the two year rule to be able to accept the
Appointment, the details of the exception must still be disclosed in the DIRRI.

At a minimum the creditors must be fully informed so that they understand the situation. The
Practitioner should also consider seeking legal advice to determine whether court approval of
such appointments should be sought.

A. Immaterial Professional Relationship

Where the Practitioner has had a prior professional relationship with the Insolvent within a period
of two years before the proposed appointment, the Practitioner may accept the appointment if the
prior professional relationship was an immaterial professional relationship’.

An immaterial professional relationship is an assignment that:

e was of limited scope; and limited time and/or fees; and

e would not normally be subject to review by the Practitioner during the course of the
Administration.
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When determining whether the prior professional relationship was an immaterial professional
relationship, the Practitioner must consider whether a fully informed reasonable person would be
of the same view.

A Practitioner must disclose to creditors in the DIRRI:

e the nature of the services provided in the prior professional relationship;

e the period or periods over which the services were provided;

o the fees received for those services, the unbilled time costs and outlays, and any amounts
written off; and

o the Appointee’s reasons for believing that the services provided do not result in a conflict of
interest or duty

Example
Nature of professional service Reasons
The tax division of XYZ Firm prepared | believe that this relationship does not result in a

and lodged a BAS for the company 18 conflict of interest or duty because:
months ago. After the lodgement of

i e XYZ Firm did not provide ongoing services to the
that BAS, the company did not

company. Other than preparing and lodging one

continue to use XYZ Firm. A fee of BAS, XYZ Firm had no other professional

$2,500 was paid for these services. relationship with the company and no other
professional services were provided to the
company.

e The preparation and lodgement of one BAS by XYZ
Firm for the company is not a matter that would
be subject to review during the liquidation and will
not influence my ability to be able to fully comply
with the statutory and fiduciary obligations
associated with the liquidation of the company in
an objective and impartial manner.

B. Pre-appointment communications and meetings

The need for Insolvents (individuals or companies) to seek prompt and appropriate advice about
their financial position is emphasised by the law and by the Regulators. It is common for
Practitioners to give such advice or other information to the Insolvent about the insolvency process
and options available to the Insolvent prior to taking an Appointment. Most insolvencies are
initiated by the Insolvent - for example, the company, through its directors, appoints a voluntary
administrator, or the individual debtor appoints a controlling trustee — and in such cases, it is
necessary for the Insolvent and their advisor(s) to meet with the Practitioner in order to obtain the
Practitioner’s agreement to be appointed, and for a consent to act to be obtained.

Example

e A company will generally need to approach a Practitioner for advice on the insolvency or likely
insolvency of their company before the board resolves to appoint a Practitioner as
administrator under s 436A of the Corporations Act;

e Anindividual will need to approach a Practitioner for advice on options in personal insolvency,
for example between a personal insolvency agreement or bankruptcy.
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Notwithstanding that the Practitioner may meet with the Insolvent and give advice, he or she is a
professional with obligations to all stakeholders, and the mere fact of this initial contact having
occurred should not be taken to constitute a bias or lack of independence if the Practitioner is
appointed. This is the case provided that any advice or information given by the Practitioner is
restricted to:

the financial situation of the Insolvent;

the solvency of the Insolvent;

consequences of insolvency; and

alternative courses of action available to the Insolvent in the case of insolvency.

If the Insolvent is a company, a Practitioner must exercise care when meeting with directors to
determine whether he or she is being asked to advise (a) one of more of its directors in relation to
the Insolvent company itself, (b) one or more of its directors in respect of their obligations/
liabilities as directors of the Insolvent company or (c) one or more of the directors of the Insolvent
company in relation to their personal financial affairs.

The provision of advice to the directors in either capacity (b) or (c) creates a risk to independence
that will prevent the Practitioner being appointed to the Insolvent company unless information
provided is of a general nature about the insolvency process and the consequences of insolvency.

Any advice which involves the Practitioner obtaining a detailed understanding of the director’s
financial position or access to their personal documents with a view to addressing the director’s
own personal solvency, will create a risk to independence in connection with any appointment to
the Insolvent company.

In any such meetings, the Practitioner should be mindful of these issues:

e The Practitioner must not give any assurance to the Insolvent, or other parties, about the
outcome of the insolvency;

e The Practitioner must explain to the Insolvent that information provided by them to the
Practitioner at the meeting may be used by the Practitioner for the purpose of the
Administration, unless otherwise stated; and

e The Practitioner should explain to the Insolvent that the Insolvent itself will have obligations to,
or become subject to claims of the, or any, Practitioner in any Appointment.

If it becomes apparent that the director is seeking anything other than general information in
either their capacity as a director or their own personal capacity, then if the Practitioner wishes to
leave open the prospect of an appointment to the company, the Practitioner should recommend
that the director obtain that advice from another Practitioner.

While pre-appointment communications and meetings generally raise no question of
independence, a Member must disclose the circumstances whereby they had contact with the
Insolvent prior to the appointment. The DIRRI has provisions for those circumstances to be
disclosed.

The DIRRI does recognise that there can be instances where there is no contact at all with the
Insolvent; for example in court appointments, or bankrupt estates transferred by the Official

Receiver.

A Practitioner must disclose to creditors in the DIRRI:
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e the number of meetings and time period over which advice was provided to the Insolvent,
officers of the Insolvent (if the Insolvent was a company) and/or their advisors prior to the
Appointment;

e asummary of the general nature of the issues discussed;
e the amount of any Remuneration received for this advice; and

e the Appointee’s reasons for believing that the relationship does not result in a conflict of
interest or duty.

If the Appointment is to a company, the Practitioner must disclose to creditors in the DIRRI:
e the names of the directors attending the meetings.

A Practitioner must also make a declaration that no information or advice, beyond that outlined in
the DIRRI, was provided to the Insolvent, officers of the Insolvent (if the Insolvent was a company)
or their advisors.

Example

Circumstances of appointment
This appointment was referred to me by XYZ Law Firm, the legal advisor to the company.

| had two meetings with the company, its directors (Mr A and Mr B) and legal advisor during the
month prior to my appointment for the purposes of:

e obtaining sufficient information about the company to advise the company, its directors and
legal advisors on the solvency of the company,

e to clarify and explain for the company and its directors the various options available to the
company and the nature and consequences of an insolvency appointment, and

e for me to provide a consent to act.

| received no remuneration for this advice.

| believe that these meetings do not result in a conflict of interest or duty because:

e the Courts and ARITA’s Code of Professional Practice specifically recognise the need for
practitioners to provide advice on the insolvency process and the options available and do not
consider that such advice results in a conflict or is an impediment to accepting the
appointment;

e the nature of the advice provided to the company is such that it would not be subject to review
and challenge during the course of the voluntary administration; and

e the pre-appointment advice will not influence my ability to be able to fully comply with the
statutory and fiduciary obligations associated with the voluntary administration of the company
in an objective and impartial manner.

| have provided no other information or advice to the company, its directors or advisors prior to my

appointment beyond that which | have outlined in this DIRRI.

C. Investigating Accountant leading to Appointment

A Practitioner may, in some circumstances, accept an Appointment after acting as an Investigating
Accountant (IA), whether the IA role was for a creditor of the Insolvent or the Insolvent itself.
However, Practitioners must always have regard to how a prior Investigating Accountant’s
appointment may affect their independence or the perception of independence. A Practitioner
must not accept an appointment if the work undertaken in connection with the |A appointment
would compromise their independence or be subject to review or challenge. Particular regard
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must be had to whether any remuneration received by the Practitioner for undertaking the IA may

be a preference in a subsequent Appointment.

Where the IA role was for the Insolvent, the restrictions regarding pre-appointment advice apply

(refer B above).
The following details about the IA appointment

who appointed the Practitioner;
scope of the engagement;

to whom the Practitioner reported;
the period of the engagement;

the fee paid;

who paid the fee; and

interest or duty.

must be included in the DIRRI:

the Appointee’s reasons for believing that the relationship does not result in a conflict of

Example - 1A - appointment by the company

Nature of professional service

Reasons

Prior to my appointment as Voluntary
Administrator, | was engaged by the
company to provide the company with
a report on:

e the financial situation of the
company;

e the solvency of the company;

e consequences of insolvency; and

e alternative courses of action
available to the company.

e The engagement occurred over
a period of 2 months and | was
appointed voluntary
administrator one week after the
report was provided to the
company. | was paid a fee of
$15,000 for the service provided.

| believe that this relationship does not result in a
conflict of interest or duty because:

The work undertaken during the Investigating
Accountant engagement has assisted me in
developing an understanding of the company
and its activities.

Much of the investigatory work done during the
Investigating Accountant engagement is work
that would have been done by myself in order to
be able to report to creditors under s439A of the
Corporations Act. As such, this information will
be made available to creditors when | report to
them in due course.

The nature of the report provided to the
company is such that it would not be subject to
review and challenge during the course of the
voluntary administration. The Investigating
Accountant engagement will not influence my
ability to be able to fully comply with the
statutory and fiduciary obligations associated
with the voluntary administration of the
company in an objective and impartial manner.

Example - IA - appointment for the Secured creditor

Name Nature of relationship

Reasons

ABC Bank -
Secured Creditor
of the company

XYZ Insolvency Firm

undertook an Investigating
Accountants engagement for

| believe that this relationship does not
result in a conflict of interest or duty
because:
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ABC Bank prior to my e The work undertaken during the
appointment as Voluntary Investigating Accoun_tants .
Administrator. The purpose of engagement has assisted me in

developing an understanding of the

company and its activities. The

investigation did not reveal any

financial position and the issues with the validity of ABC Bank's

security position of the Bank. security in respect of the company.

e The report that XYZ Insolvency Firm
provided to ABC Bank is not of the
nature that it would be subject to

the engagement was to
consider the company’s

| reported to the Bank on the
outcome of my investigations.

The Investigating Accountants review during the voluntary
engagement continued for a administration. The work undertaken
period of two months and was by my firm for ABC Bank will not
completed one month prior to influence my ability to be able to fully

my appointment as voluntary comply with the statutory and
fiduciary obligations associated with

i nislireiior. | wes FEi : the voluntary administration of the
$20,000 by ABC Bank for this company in an objective and

engagement. impartial manner.

XYZ Insolvency Firm also
undertakes receivership and
investigatory accountant roles
for ABC Bank.

Note: If you are disclosing an IA appointment for a Secured creditor, you will also have a
relationship with that creditor to disclose.

D. Transitioning appointments

A Practitioner may accept an Appointment which arises as a result of a transition from one type of
Administration to another under the relevant legislation, subject to the terms of that legislation.
For example, from an Appointment as a voluntary administrator to a creditors’ voluntary
liquidator; or a trustee of a personal insolvency agreement to a trustee of the bankruptcy.

A transitioning Appointment that occurs in accordance with the relevant legislation does not need
to be disclosed in the DIRRI.

This exemption does not apply to a situation where a Practitioner is replacing an Incumbent during
the transition from one type of Administration to another.

6.9 Professional relationships beyond two years

A Practitioner may take an appointment if the professional relationship with the Insolvent occurred
more than two years prior to the date of the Appointment.

Nevertheless, the Practitioner must not take the Appointment if the prior relationship:

e is material to the insolvency;
e has real potential for a litigation claim against the Practitioner by a stakeholder; or
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e isrelated to structuring of financial affairs of the entity in order to avoid the consequences of
insolvency ie. the distancing of the assets from creditors in the event of insolvency, even if this
advice was provided at a time when the entity was solvent.

Example

e A Practitioner’s Firm was the auditor of ABC Limited, a large public company, 4 years ago. This
professional relationship may be material to the insolvency and/or have real potential for a
litigation claim against the Practitioner’s Firm. If so, the Practitioner must not take the
appointment.

e A Practitioner previously advised John Brown 3 years ago, at a time when he was entering into
a new partnership arrangement and he was solvent, on structuring of his financial affairs.
Such advice would be material to the bankruptcy and as such, the Practitioner must not take
the appointment.

e A Practitioner’s Firm provided due diligence services to XZY Limited in its acquisition of a
major manufacturing business 4 years ago. After the acquisition, XZY’s performance declined
and now the company is seeking the services of an insolvency practitioner. This professional
relationship may be material to the insolvency and/or have real potential for a litigation claim
against the Practitioner’s Firm. If so, the Practitioner must not take the appointment.

e A Practitioner’s Firm provided a valuation service on assets prior to its sale to a third party 3
years ago. It is unlikely that this would be material to the insolvency or have a real potential for
a litigation claim against the Practitioner by a stakeholder. If so, the Practitioner may take the
appointment.

6.10 Relationships with Associates

The Corporations Act and the Code require disclosure of relationships within two years of the
Appointment with Associates of the Insolvent. As a result of the requirements of the Code, this
disclosure is required on all corporate and personal insolvency appointments, excluding
appointments as a Controller and as a liquidator in a Members’ Voluntary Liquidation.

Although neither the Corporations Act or the Code mandate the disclosure of relationships with
Associates more than two years prior to the Appointment, a Practitioner must always be aware of
the overriding obligation to be both independent and seen to be independent. As such, where a
Practitioner has a relationship with an Associate that extends for, or occurred, more than two
years prior to the Appointment, consideration should be given to disclosing that relationship to
creditors in the DIRRI.

Whilst a relationship with an Associate of an Insolvent will not necessarily prevent a Practitioner
from accepting an Appointment, Practitioners must always have regard to how the relationship
may affect their independence or the perception of their independence.

A Practitioner must not accept an Appointment if the Practitioner would not be independent in fact,
or would not be perceived to be independent. Regard must be had to this when considering

whether to accept or continue an Appointment in considering the relationship with an Associate of
the Insolvent.

6.10.1 Associate defined
An Associate is a wide concept and is defined in the Code at 4.2.

Under the Corporations Act, an Associate is defined as (principally in section 11):
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e Adirector or secretary of the body;
e Arelated body corporate; and
e Adirector or secretary of a related body corporate.

A director is defined in section 9 of the Corporations Act to include a person that acts in the
position of a director or whom the directors of the company are accustomed to act in accordance
with their instructions or wishes.

A related body corporate is defined as (section 50 of the Corporations Act):

e A holding company of another body corporate;
e A subsidiary of another body corporate; and
e A subsidiary of a holding company of another body corporate.

For Administrations under the Bankruptcy Act, Associate is a spouse, dependent or direct relative
of the Insolvent, or the spouse or dependent of a direct relative, and any Entity with which the
Insolvent or any of the persons previously mentioned are associated with.

6.10.2 Examples of Associates
Examples of Associates per the definition are:

e In corporate insolvency administrations where you accept an Appointment to ABC:
- Entities that are part of the same corporate group;

Example: ABC and DEF are both subsidiaries of XYZ Pty Ltd. ABC is an Associate of
DEF. You would have to disclose relationships with DEF.

- Director of a company;

Example: Mr Brown is a director of ABC Pty Ltd. Mr Brown is an Associate of ABC. You
would have to disclose all relationships with Mr Brown [ie. previously acted as
liquidator in the winding up of another company that Mr Brown was a director of; or
your firm provides taxation services to a company that Mr Brown is a director of).

- Subsidiary and holding company;

Example: ABC Pty Ltd is a wholly owned subsidiary of DEF. ABC is an associate of DEF.
You would have to disclose relationships with DEF.

e In personal insolvency administrations where you accept an Appointment to Mr Brown:
- Director of a company;

Example: Mr Brown is a director of ABC Pty Ltd. ABC is an Associate of Mr Brown. You
would have to disclose relationships with ABC.

- Trustee of a trust.

Example: Mr Brown is a director of the trustee of ABC Trust, ABC Pty Ltd. ABC Trust
and ABC Pty Ltd are associates of Mr Brown. You would have to disclose relationships
with ABC Trust and ABC Pty Ltd.
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Where the Practitioner has a relationship with an Associate of the Insolvent in the two year period
prior to the Appointment, the following details about the relationship with the Associate must be

included in the DIRRI:

the name of the Associate;

the relationship of the Associate to the Insolvent;
nature of the Practitioner’s relationship with the Associate;

if the relationship between the Practitioner and Associate is professional:

- the type of work performed;
- the scope of the engagement;
- frequency of contact;

- period over which the work was performed; and

- if the engagement has been completed, when it was completed;

o if the relationship is not a professional relationship:

- the nature and period of the relationship (Noting the strict prohibitions on non-
professional relationships set down in the Code - refer 6.12); and

e the Appointee’s reasons for believing that the relationship does not result in a conflict of

interest or duty.

Example

Name

Nature of relationship

Reasons

Associate Pty Ltd -
a subsidiary of the
holding company of
Insolvent Pty Ltd.

| have previously acted as
voluntary administrator and
subsequently liquidator of
Associate Pty Ltd. This
appointment continued for a
period of 3 years and
concluded 18 months prior to
my appointment to Insolvent
Pty Ltd.

| believe that this relationship does not
result in a conflict of interest or duty
because:

The voluntary administration of
Insolvent Pty Ltd is completely
unrelated to the prior insolvency of
Associate Pty Ltd. Insolvent Pty Ltd
does not operate the same or similar
business to that operated by
Associate Pty Ltd. The appointment
to Associate Pty Ltd occurred 4.5
years ago, and except for the conduct
of the insolvency administrations of
Associate Pty Ltd, | have had no
contact with the holding company,
officers or any other entities
associated with the corporate group.
The role undertaken by me as
voluntary administrator and
liquidator of Associate Pty Ltd will
not influence my ability to be able to
fully comply with the statutory and
fiduciary obligations associated with
the voluntary administration of
Insolvent Pty Ltd in an objective and
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| | | __impartial manner. |

6.11 Concurrent Appointments to related parties

6.11.1 Group Company Appointments

There are sound commercial and practical reasons to appoint a Practitioner to a group of related
companies. For example, a group appointment can result in cost savings, data sharing, and a more
complete and accurate picture of the group activities and its financial position.

Practitioners need to be aware of possible conflicts that could arise as a result of group
appointments. These include circumstances where there are:

e preference payments between the group or other voidable or contestable transactions;
e insolvent trading liabilities of the parent company; and
e contentious proofs of debt.

There may be no lack of independence where there is no real dispute as to the facts, or as to the
validity of transactions between companies in the group.

Notwithstanding the requirement to make suitable enquiries before accepting an appointment,
threats to independence stemming from group appointments may often only be identified after
acceptance of the appointment. If, after accepting the group appointment, a conflict arises, such as
disputed inter-company loans or transactions that may result in dispute or litigation putting the
Practitioner in effect on both sides of the dispute, then, in order to preserve independence, the
Practitioner must:

e advise creditors on how the issue will be managed; or

e seekdirections from the court; or

e seek approval for the appointment by the court of a special purpose administrator or
liquidator.

It is not a breach of the Code to have accepted the appointment provided suitable enquiries were
made prior to the appointment and no conflicts were identified, if the Practitioner takes
appropriate action once any threat is identified.

The DIRRI completed for each company in the group must disclose the Practitioners’ appointment
to the other companies in the group, state that the Practitioner is not aware of any conflicts at the
time of their appointment and advise creditors how any conflicts that arise during the course of the
Administration will be dealt with.

Example

Name Nature of relationship Reasons

456 Pty Ltd - | was appointed voluntary | believe that this relationship does not
subsidiary of 123 administrator of 456 Pty Ltd result in a conflict of interest or duty
Pty Ltd on the same day as my because:

appointment as voluntary

. e 123 Pty Ltd and 456 Pty Ltd operate
administrator to 123 Pty Ltd.

the manufacturing business
together. The nature of the business
operations mean that the
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administrations can be conducted
more efficiently by one practitioner.

e At the time of my appointment, | was
not aware of any conflicts of interest
between the two companies. Should
such a conflict arise, | will keep
creditors informed and take
appropriate action to resolve the
conflict.

6.11.2 Individual/Company Appointments

There can be circumstances where similar commercial and practical reasons allow a practitioner
to be both the liquidator of a director’s company and the trustee of that director’s bankruptcy.
However, care is required in taking either appointment after the other because there is a high risk
of both actual and perceived lack of independence in these types of Appointments. A director will
often be either a debtor or a creditor of the company, and may have liabilities for insolvent trading
or breach of duties. In those cases it would be difficult to avoid a lack of independence or the
perception of it.

Each case must be assessed on its merits and the following factors, among others, may be
relevant:

e the timing of the second appointment - for example the personal insolvency may arise,
unconnected to the company, at the end of the Administration of the company;

o whether there are any real benefits in having concurrent administrations; and
if there are or there is a likelihood of recoverable transactions or contestable claims between
the two administrations.

Threats to independence stemming from such appointments may arise later in which case, in
order to preserve independence, the Practitioner must:

e advise creditors on how the issue will be managed; or

e seek directions from the court; or

e seek approval for the continuation of the appointment by the court, or the appointment of
another trustee or liquidator.

Each case must be assessed on its merits and suitable enquiries must be made to identify any
threats to independence prior to accepting such an Appointment. Legal advice or court approval
may need to be obtained.

If the subsequent appointment is made by the court, the consent to act must contain full details of
the prior appointment.

When the DIRRI is completed, it must include details of the appointment to the other associated
Insolvent to which the practitioner has been appointed, state that the Practitioner is not aware of
any conflicts at the time of their appointment and advise creditors how any conflicts that arise
during the course of the Administration will be dealt with.
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6.11.3 Joint personal insolvency appointments

The Bankruptcy Act contemplates concurrent Appointments in the case of joint Insolvents, often
spouses or business partners, and prescribes how such joint estates are to be administered.

A practitioner can accept such concurrent Appointments. However, this is always subject to the
need to be independent and be seen to be independent.

Practitioners need to be aware of possible conflicts that could arise as a result of concurrent
Appointments. These include circumstances where there are:

o preference payments between the parties or other voidable or contestable transactions;

e thereis a claim by the estate of a wife on the estate of her husband, at family law or as a
commercial claim; or

e contentious proofs of debt.

There may be no lack of independence where there is no real dispute as to the facts, or as to the
validity of transactions between the parties.

Notwithstanding the requirement to make suitable enquiries before accepting an Appointment,
threats to independence stemming from concurrent Appointments usually are only identified after
acceptance of the Appointment. If, after accepting the Appointment, a conflict arises that may
result in dispute or litigation putting the Practitioner in effect on both sides of the dispute, then, in
order to preserve independence, the Practitioner must:

advise creditors on how the issue will be managed; or

seek directions from the court; or

resign the appointment; or

seek approval for the appointment by the court of a special purpose trustee.

It is not a breach of the Code to have accepted the Appointment provided suitable enquiries were
made prior to the Appointment and the Practitioner takes appropriate action once the threat is
identified.

The DIRRI completed for each of the Insolvents must disclose the Practitioners” Appointment to
the other Insolvent, state that the Practitioner is not aware of any conflicts at the time of their
appointment and advise creditors how any conflicts that arise during the course of the
Administration will be dealt with.

6.12  Other Relationships

Other non-trivial relationships include personal or business relationships or interests with the
Insolvent that are not professional relationships. A Practitioner must not take an Appointment if
there are or have been any such relationships with the Insolvent at any time. Unlike professional
relationships, the two year time limit does not apply.

Examples of other relationships are set out below.
6.12.1 Family
In family (or close personal] relationships, the potential for conflict is so great that the Practitioner

must not consent to act. These relationships include close or immediate family relationships with:
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e the Insolvent;

e An Associate of the Insolvent (if the Insolvent is a company); or

e an employee or advisor of the Insolvent who is in a position to exert direct and significant
influence.

6.12.2 Business

Where the Practitioner has had business dealings with the Insolvent or an Associate of the
Insolvent, outside what would be termed a professional relationship, the Practitioner must not
consent to act unless:

e the business dealing was immaterial; or
e the business dealing occurred more than two years ago

Whether business dealings are immaterial is dependent on the size of the Firm, the size of the
Insolvent and the nature and quantum of the business dealings.

Where the Practitioner, in a capacity other than as an Appointee, has a controlling interest in, or
the ability to influence a business operating in the same, or principally the same market as the
Insolvent, the Practitioner should consider whether this would lead to a perception of a lack of
independence.

Example

Examples of business dealings include, but are not limited to, where a Practitioner (personally, or
through related entities):

has a financial interest in the Insolvent or an Associate, solely or jointly;
is involved in partnerships, joint ventures, co-investments;

e received a loan from or made a loan to an Insolvent or related entity or any of its Directors,
officers or senior employees;

e partners or senior employees of his or her firm, are, or have been, a director, officer or
substantial shareholder or employed by the Insolvent or related entity in a position to exert
direct and significant influence; or

e provision of goods or services by the Insolvent to the Practitioner or Firm.

6.12.3 Friendship

Where the Practitioner has a friendship with the Insolvent or an Associate of the Insolvent, the
Practitioner must not consent to act.

There is necessarily no test for friendship and regard should be had as to how a reasonable and
informed third party would view the friendship. A trivial friendship creates no lack of
independence, for example a casual acquaintance, but longer term relationships and friendships
will.

6.12.4 Animosity

Animosity is a threat to Independence as it may bias the behaviour of the Practitioner against the
Insolvent, or be perceived to do so. If there is a history of animosity with the Insolvent or an
Associate of the Insolvent, then the Practitioner should carefully consider whether to take the
Appointment.
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It is not unusual for the Insolvent, an Associate of the Insolvent, or some creditors to dislike or
disagree with the Practitioner, particularly if there has been vigorous prosecution for recovery of
funds or tracing of assets. This is not a ground for a claim of breach of independence based on
animosity.

6.13  Pre-appointment disclosure of proposed basis of
Remuneration

Where the Practitioner is considering accepting an appointment to the Insolvent, the Practitioner
must provide the directors/individual Insolvent with a disclosure of the basis of Remuneration
prior to their Appointment. This is not an approval process, but is to ensure that the
directors/individual Insolvent are fully informed, in writing, of the Practitioner’s proposed basis of
Remuneration, prior to making the appointment.

This requirement does not apply to Controllers, Voluntary Administration appointments made by a
Secured creditor or any Appointments made by the court.

Where the Practitioner proposes that they will use hourly rates as the basis of their Remuneration,
the scale of hourly rates must be provided in the pre-appointment disclosure.

Practitioners should also include an explanation that:

e the actual Remuneration drawn in the Administration will be that approved by the Approving
body after the Approving body is provided with a Remuneration report in accordance with the
applicable Legislation and Code;

e creditors will be advised of the basis proposed to directors/individual Insolvent,; and

e if the directors/individual Insolvent or other Entity has paid, or will be paying, money up-front
for the purposes of the Practitioner’s Remuneration, approved Remuneration over and above
this amount can be paid from the assets of the Administration.

There is no mandatory requirement to provide an estimate of cost of the Administration to the
directors/Insolvent, but where an estimate of the cost of the Administration is provided, it must be:

e inwriting to the directors/individual Insolvent as part of the pre-appointment disclosure,
clearly detailing any variables which may affect the estimate;
e inthe pre-appointment disclosure, the director/Individual insolvent must be advised that:

- creditors will be advised of the estimate provided to the directors/individual Insolvent;
and

- the actual Remuneration drawn in the Administration may exceed that estimate and
this higher amount can be approved by the Approving body;

e disclosed to creditors in the Initial Advice to Creditors (refer section 15.3.2 and 23.2.1); and

e if the estimate to the directors/individual Insolvent differs to any subsequent estimate to
creditors or actual Remuneration amount claimed, an explanation must be provided for any
variance.

Practitioners must exercise care in providing an unconditional quote or fixed fee to
directors/individual Insolvent prior to accepting an appointment, as this may be perceived to
restrict the proper conduct of the Administration. If a fixed fee or unconditional quote is provided,
the Practitioner must not ask for a fee approval greater than this amount from the Approving
Body.
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To reduce disputes regarding what information was provided to the directors/individual Insolvent,
Practitioners should obtain the directors’/individual Insolvent’s acknowledgement of receipt of the
information regarding the proposed basis of Remuneration and any estimate, quote or fixed fee.

The suggested format for providing pre-appointment disclosure of basis of Remuneration to the
directors/individual Insolvent is at 23.2.3.

6.14 Up-front payment for Remuneration

6.14.1 Companies

Practitioners may accept monies to meet the costs of the Administration, prior to the acceptance
of the Appointment, provided that:

e the monies are held on trust;

e there are no conditions on the conduct or outcome of the Administration attached to the
monies (i.e. achieving a certain outcome]; and

o full disclosure is made to the creditors in the Indemnities and Upfront payments section of the
DIRRI.

Monies held on trust must only be drawn as Remuneration in the same manner as normal
Remuneration claims and accounted for as funds of the administration. Monies should be paid
from the Trust account into the Administration bank account prior to being drawn for
Remuneration.

Example

Name Relationship with the company Nature of indemnity or payment

Mr A Director of the company Mr A provided an upfront payment of
$10,000 to cover my initial remuneration
and expenses associated with the
creditors’ voluntary liquidation of the
company. The money is currently held in
my firm’s trust account and will not be
drawn to meet my remuneration until
such time that it is approved by
creditors. There are no conditions on the
conduct or outcome of the liquidation
attached to the provision of these funds.

6.14.2 Personal Insolvencies

Practitioners must refer to guidance issued by AFSA in respect of up-front payments for
Remuneration and indemnities in personal insolvency Administrations.
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6.15  Court appointment disclosure requirements

6.15.1 Consent to Act - Court Liquidation

Liquidators are required to provide a consent to the Court when consenting to act as liquidator in a
Court Liquidation. As part of that consent, the liquidator is required to make a declaration that
either:

e he or she is not aware of any relevant relationships mentioned in section 60(2) of the
Corporations Act (which are essentially the relationships required to be disclosed by a CVL
liquidator in their DIRRI), or

e he or she has had within the preceding 24 months, the relevant relationships mentioned in
subsection 60(2) of the Corporations Act (and disclose details of any such relevant
relationships).

Although a DIRRI itself is not required to be lodged with the court, a full conflict check will need to
be performed prior to completing the consent to act and documented in accordance with 6.16.
Subsequent to their appointment, Practitioners must then complete and provide a DIRRI to
creditors (refer 6.17).

6.15.2 Currency of Consents in Court Appointments

In court Appointments, there will be a period of time between the signing of the consent and the
making of the Appointment. During this time, the Practitioner’s consent will remain pending.
Practitioners must ensure that their consent is correct when signed, and then remains accurate
until the time of their Appointment; that is, that the circumstances of their independence and their
relationships do not change during this period.

Practitioners must consider pending consents when determining whether a subsequent
Appointment should be accepted or consented to.

Practitioners must ensure that they withdraw any pending consents where a subsequent
Appointment or consent to act results in a conflict of interest in respect of the pending consent.

6.15.3 DIRRI after a Court Appointment

A DIRRI is required to be provided by a Practitioner after their appointment by the court (court
liquidation, provisional liquidation, court appointed receiver or trustee in bankruptcy) in their first
communication with creditors pursuant to 6.17 of the Code.

The DIRRI requires disclosure of the circumstances of the appointment. The Code focuses on
appointments by directors and does not provide any guidance on situations where a Practitioner is
appointed by the Court.

In the “circumstances of appointment” section of the DIRRI the following points should be
addressed for Court appointments:

e The name of the petitioning creditor/applicant;

e When you consented to act; and

e the Appointee’s reasons for believing that the consent does not result in a conflict of interest
or duty.
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| was appointed Liquidator of ABC Pty Ltd (in Liquidation) by the Court on the application of
Creditor Pty Ltd. | consented to act as liquidator on the request of Creditor Pty Ltd’s solicitor, 123
Solicitors, on 1 January 2014. This consent does not affect my independence for the reason that the
giving of a consent to act does not result in any duty owed to that creditor that would conflict with
my interests or duties under the Act.

OR

I am on the ATO panel to act as liquidator where the ATO is a creditor. On 2 January | received the
form of consent from the ATO which | signed and returned to the ATO. This does not affect my
independence for the reason that being on a panel and giving a consent to act to a creditor does not
result in any duty owed to that creditor that would conflict with my interests or duties under the
Act.

6.16 Independence processes and documentation

Practitioners must actively seek to identify any risks to independence before accepting an
Appointment.

As a minimum, every Firm must document and implement policies and processes that:

recognise the importance of independence;

establish clear criteria to identify and categorise threats;

standardise the steps of investigation, enquiry, reporting and resolution;

require education of principals and staff on the process;

include a process of consultation with senior staff for difficult cases;

provide guidance as to courses of action to be taken if a threat to independence is identified
after an Appointment is accepted; and

e monitor adherence to the process.

Practitioners must ensure that for every Appointment, a written record is maintained which
demonstrates compliance with the Firm’s independence processes and provides a working paper
to support the completed DIRRI.

An effective process will help to embed in the Firm culture an understanding that independence
issues are significant and important. It will also provide a consistency in approach and a
commitment to reducing risk.

The Practitioner:

e may delegate to staff the task of gathering information on which the decision is based; but
e isresponsible for ensuring adherence to the process; and
e cannot delegate the decision on independence.

6.17 Format of the DIRRI

Disclosure of interests or relationships that create a lack of independence, or a perception of a
lack of independence, does not remedy or cure the situation. The provision of a DIRRI is a process
for identifying relationships that are notthreats to independence, but need to be disclosed to
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creditors to ensure transparency. Declarations of relevant relationships and declarations of
indemnities are required under the Corporations Act in certain instances. It is intended that the
provision of a DIRRI in the template prepared by ARITA meets, and goes beyond, those statutory
requirements.

In the case of personal insolvency, the DIRRI template will need to be amended to address the
nomenclature and relationships of bankruptcy. For Part X agreements, Practitioners must also
complete the particular statutory requirements under the Bankruptcy Act.

For all corporate and personal insolvency appointments, excluding appointments as a Controller
and liquidator in a members’ voluntary liquidation, at the earliest practical opportunity, the
Practitioner must provide a DIRRI to creditors.

The DIRRI comprises three components:

A. Declaration of Independence;
B. Declaration of Relationships, which includes:
i.  Circumstances of appointment;
il Relevant relationships with the Insolvent and others in the previous 24 months;
ii. Prior professional services with the Insolvent in the previous 24 months;
iv.  Adeclaration that there are no other relationships to declare; and
C. Declaration of Indemnities and up-front payments.

A suggested template for a DIRRI is at section 22.1.

Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that
the Practitioner is no longer independent. The purpose of components B and C of the DIRRI is to
disclose relationships that, while they do not result in the Practitioner having a conflict of interest
or duty, ensure that creditors are aware of those relationships and understand why the
Practitioner nevertheless remains independent.

A Practitioner only needs to declare a relationship once in the DIRRI. The Practitioner should
select the most appropriate section of the DIRRI for the declaration to appear.

6.17.1 Content of the DIRRI

The Practitioner must include in the DIRRI a statement as to who the declarations in the DIRRI
relate to. The Practitioner should include a brief explanation of the purpose of the DIRRI

A. Declaration of Independence

A declaration that the Practitioner

e has undertaken a proper assessment of risks to independence in accordance with the law,
Code and applicable professional standards;

e has determined that the assessment identified no real or potential risks to independence; and
e is not otherwise aware of any impediments to taking the Appointment.
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B. Declaration of Relationships
i.  Circumstances of Appointment
A declaration setting out the circumstances of the Appointment by way of explaining:

e the number of meetings and time period over which advice was provided to the Insolvent,
officers of the Insolvent (if the Insolvent is a company) and/or their advisors prior to the
Appointment;

e asummary of the general nature of the issues discussed;

e the amount of any Remuneration received for this advice;

o the Appointee’s reasons for believing that such meetings do not result in a conflict of interest
or duty;

e the Referring Entity (name, firm/organisation and, if applicable, connection to the Insolvent), if
applicable; and

e that no other information or advice, beyond that outlined in the DIRRI, was provided to the
Insolvent, officers of the Insolvent (if the Insolvent was a company) or their advisors.

If the Appointment is to a company, the Practitioner must also disclose the names of the directors
attending the meeting(s).

ii. Relevant Relationships (excluding professional services to the Insolvent)

A Declaration setting out prior relationships the Practitioner, or Firm has had in the preceding 24
months with:

the Insolvent;

an Associate of the Insolvent;

a former Practitioner of the Insolvent;

a person who has a charge on the whole of or substantially the whole of, the Insolvent’s
property.

As a minimum, the Practitioner must state:

e who the relationship is with;

e the nature of each relationship; and
the Appointee’s reasons for believing that the relationship does not result in a conflict of
interest or duty.

The Code provides specific guidance on the information to be disclosed in respect of relationships
with:

e Secured creditors (section 6.7);

e Associates of the Insolvent [section 6.10); and

e appointments to related parties (corporate groups, corporate/personal and multiple personal
insolvency appointments to related parties) (section 6.11).

ii. Prior Professional Services to the Insolvent

A declaration setting out any professional services [if any) provided to the insolvent by the
Practitioner or Firm, in the preceding 24 months, including:

e the nature of the professional service;
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o when the professional service was provided;

e what period the professional service was provided over;

o the fees paid for the professional service; and

o the Appointee’s reasons for believing that the professional services disclosed do not result in a
conflict of interest or duty.

The Code provides specific guidance on the information to be disclosed in respect of:

e immaterial professional services (6.8.1A);
e pre-appointment advice (6.8.1B); and
e investigating accountant engagements for the Insolvent (6.8.1CJ;

iv. No other relevant relationships to disclose

A declaration that there are no other relevant relationships, including personal, business and
professional relationships, from the previous 24 months with the Insolvent, an Associate of the
Insolvent, a former insolvency practitioner appointed to the Insolvent or any person or entity that
has a charge over the whole or substantially whole of the Insolvent’s property that should be
disclosed.

C. Indemnities and Up-Front Payments
A Declaration of Indemnities and up-front payments disclosing:

e the identity (hame and relationship with the Insolvent) of each indemnifier or provider of an
upfront payment;

e the extent (dollar caps and/or other limitations or conditions) and nature of each indemnity or
upfront payment, including what the indemnity or upfront payment may be used for (other than
statutory indemnities); and

e astatement about where the funds are being held (if applicablel;

e astatement about when and how the funds will be applied (if applicable); and

e astatement that there are no other indemnities or upfront payments to be disclosed.

Because disclosure of indemnities is only required in order to identify relationships that do not in
fact create a lack of independence and to ensure transparency, and because disclosure of these
confidential arrangements may be contrary to the interests of creditors, Practitioners are not
required to disclose indemnities provided in connection with the funding of litigation or
investigations, unless in the case of voluntary administration, disclosure is required by s 436DA.

6.17.2 Additional requirements for appointments under Part X of the
Bankruptcy Act

Appointees under Part X must comply with the particular disclosure requirements of the
Bankruptcy Act.

6.17.3 The nature of explanations / disclosures in the DIRRI
Disclosures in the DIRRI are aimed at providing an explanation to creditors of relationships with
the Insolvent and other relevant party and the reasons why these relationships do not result in a

lack of independence on the part of the Practitioner. Therefore, the disclosures should focus on
providing this information.
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All declarations and explanations must be clear, concise, meaningful and in terms that the
creditors can understand.

Statements such as:

e | donot have a conflict,

e This relationship is allowed under ARITA’s Code; or

e My firm has a contractual relationship with the secured creditor

do not provide a meaningful explanation of the relationship or the administrator’s reasons for
believing why it does not result in a conflict of interest or duty.

Matters that Practitioners may consider when drafting the explanation to creditors may include,
but are not limited to:

o whether the relationship is one specifically allowed under professional standards established
for the insolvency industry;

o whether the Practitioner has considered and applied applicable professional standards when
determining whether they were independent;

e what was the scope / purpose of the engagement / advice - ensure that the scope purpose is
outlined in the explanation, was it limited?;

e whether the engagement would not normally be subject to review by the Practitioner during
the course of the Administration;

e whether advice was provided to the directors and the directors were advised to obtain their
own professional advice;

e whether the engagement / relationship / advice provided will influence the ability of the
Practitioner to fully comply with the statutory and fiduciary obligations associated with the
appointment;

e whether the engagement / relationship / advice provided will influence the objectivity,
impartiality or judgment of the Practitioner in performing their duties;

e inrespect of relationships with Secured creditors, whether there is any evidence of issues with
the validity of charges held in respect of the Insolvent;

e whether any work has ever been conducted in respect of the Insolvent on behalf of the entity
with which the relationship is held;

e what type of advice was provided and how that may be used or relate to the subsequent
administration; and

e whether a group appointment is beneficial and whether any potential intercompany conflicts
have been identified.

The explanation must be provided in conjunction with a meaningful explanation of the relationship.

6.17.4 Signing of the DIRRI

In circumstances where two or more Practitioners have been appointed to an Insolvent, each
Practitioner must sign the DIRRI as it is a declaration made by the Practitioner in their own
individual capacity.

In exceptional circumstances, a DIRRI may need to be issued where all of the Appointees have not
been able to sign it. It is considered that this may only occur in exceptional circumstances which
must be clearly documented on the file. A record of the co-appointee’s consent to the issuance of
the DIRRI without his or her signature must also be included on the file.

The DIRRI must also include an explanation to creditors as to why all Appointees were not able to
sign the DIRRI.
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In a situation where one Appointee signs the DIRRI on behalf of another Appointee, each Appointee
is equally responsible for the content of the DIRRI. Due enquiry must be made by both Appointees
as to the accuracy of the DIRRI and the completeness of the declarations made.

The co-appointee who has not signed the DIRRI must do so as soon as possible and the
Practitioners must ensure that the updated DIRRI is provided to creditors.

6.17.5 Timing
The DIRRI must:

e be provided with the first communication to creditors;
e be provided no later than with the notice of the first meeting of creditors; and
e be tabled at the first meeting of creditors.

The tabling of the DIRRI must be included as an agenda item and in the minutes.

6.17.6 Replacement Appointees

The requirements in relation to a DIRRI also apply to any Practitioner accepting a replacement
appointment.

All replacement Practitioners must:

e table a copy of the DIRRI at the meeting prior to the casting of the vote regarding their
appointment; and

o if they are appointed, provide a copy of their DIRRI to all creditors with their next
communication to creditors.

For additional requirements of replacement administrators, refer to 11.7.
6.17.7 New Information

If a Practitioner becomes aware that the DIRRI has become out of date or there is an error, then a
Practitioner must update the DIRRI and provide it to creditors with the next communication with
them and also table the DIRRI at the next meeting of creditors.

This would include situations where a Practitioner accepts a subsequent appointment to a
company with a common director. Not only must the DIRRI for the new appointment disclose the
prior appointment, but if the prior appointment is still ongoing, the DIRRI for that administration
must also be updated to reflect the new appointment.

6.18  Post Appointment Actions - threat to Independence
|dentified

If information comes to light about relationships and threats to independence that were not known
at the time of the acceptance of the Appointment, or the circumstances materialised after the
Appointment commenced, then the following applies.
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6.18.1 Non-precluded Relationships

Where the relationship or threat to independence is identified and it was one that would not have
precluded the acceptance of the appointment, then, if the Practitioner:

followed the requirements of the Code;

has adequate policies, systems and processes;

the situation was a result of inadvertence; and

it was not reasonable to know or anticipate the situation at the time of accepting the
appointment;

then the omission is not a breach of this Code and the Practitioner may continue with the
Administration subject to amending the DIRRI and sending the amended DIRRI to creditors.

6.18.2 Precluded Relationships

Where a relationship, or conflict of interest is identified and the relationship or conflict was one
where the Appointment should not have been accepted if the circumstances had been known at
the time, then the following applies.

A. Immediate Actions

As soon as practicable after the circumstances or facts are identified the Practitioner must
prepare and deliver a report for creditors, and as appropriate, ASIC, AFSA, the court, and/or ARITA
setting out:

the nature of the relationship and conflict;

the key facts and origin;

reasons why the issue was not detected prior to acceptance of the Appointment;

the potential impact on perceived independence;

the status of the Administration — work done, work in progress and work to complete the
Administration;

the costs of stepping down and transferring the Appointment; and

e fees taken and outstanding.

B. Innocent or Inadvertent Behaviour with Mitigating Factors

f the Practitioner:

followed the requirements of the Code;

has adequate policies, systems and processes;

the situation was a result of inadvertence; and

it was not reasonable to know or anticipate the situation at the time of accepting the
appointment;

then this will not be a breach of the Code.

Notwithstanding the innocent behaviour with all the mitigating factors in place the Practitioner
should:

e where the Administration is substantially complete;

- apply to the Court for leave to continue and complete the Administration;
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o where the Administration is not substantially complete:

- expeditiously resign from the Appointment;
- hold a creditors’ meeting or apply to the Court to transfer the Administration; and
- bear his/her costs of the transfer of the Administration.

The Practitioner may, unless ordered by the Court, retain fees that have been approved for work
necessarily and properly done until the identification of the threat to independence. The
Practitioner may not charge for transferring the Appointment and must ensure that the new
Appointee is provided with all materials as expeditiously as possible.

The Court may determine that it is acceptable in the circumstances for a Practitioner to continue,
notwithstanding the breach of the Code.

C. Reckless, Negligent or Intentional Behaviour or Behaviour without Mitigating
Factors

Where the Practitioner:
e has wilfully or negligently taken the Appointment; or

e has not followed the requirements of the Code; or
e does not have adequate systems and processes to assure independence,

then this will be a serious breach of this Code.

The Practitioner should call a creditors’ meeting or apply to the Court for a replacement
Practitioner to be appointed, and should only continue as the Appointee if the Court so determines.
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7 Limited Value of Disclosure

Principle 3: Disclosure and acceptance of a lack of independence is
not a cure.

In many financial relationships, disclosure and consent, often involving partitioning of information
such as ‘Chinese Wall arrangements, is accepted as a cure for many types of conflicts of interest.

The independence obligations of Practitioners are greater. Where there is a threat to
independence as identified in the previous section, then disclosure, even with consent will not cure
the problem and the appointment must not be taken.

While a court may permit the acceptance or continuation of the Administration, the defence of full
disclosure to creditors who gave their approval will not be accepted as a defence for breach of the
Independence provisions of the Code.
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8 Communication

Principle 4: Members must take care to communicate with affected
parties in a manner that is accurate, honest, open, clear, succinct
and timely in order to ensure their effective understanding of the
processes, and their rights and obligations.

8.1 Need for Effective Communications

Effective communication in insolvency is essential because of the:

legal and commercial complexity of the insolvency processes;

legal and commercial implications of letters and reports;

high emotions surrounding financial loss and loss of livelihood; and

lack of knowledge and expertise in the insolvency process, and its language and terminology,
of most stakeholders.

Accordingly, communications from Members should be:

e clear and concise and written where possible in lay terms (except when communicating with
sophisticated creditors and advisors);

objective;

responsive;

timely; and

expressed in a professionally courteous tone and manner.

Members should take care to ensure that all communications, including reports, whether issued
personally, or by delegation are accurate and free from false or misleading statements; do not
omit, or obscure information required to be included or relevant to users of the communication;
and preserve confidential or private information where necessary, unless such disclosure is
required by legislation.

Practitioners should carefully exercise their professional judgment when balancing the needs of
individuals for information or responses to inquiries with the overall efficiency and costs of the
administration. Furthermore, Practitioners must have regard to any legislative requirements to
respond to creditor requests for information.

Practitioners should display sensitivity in dealing with individual creditors who will have suffered a
financial loss that may be small in the broader context, but may be significant to them. Clarity in
explaining the various rights, obligations, processes and timeframes can diffuse feelings of
animosity wrongly directed to the Practitioner.

The timely reply by the Practitioner to inquiries from creditors will assist in diffusing animosity and
concern that they are not being heard.

Communicating with the Insolvent, directors and others involved in the insolvency may require

firm and forthright communication, particularly in situations where there is a refusal to co-
operate, and belligerence, or where examinations or litigation are involved.
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8.2 Plain English

The use of jargon should be avoided. Simple language should be used wherever possible.
Members should be aware that terms with which they are familiar on a daily basis may mean little
to a creditor with no experience in insolvency.

8.3 Use of Templates

Document templates provide a cost effective way to prepare standard letters and reports. Properly
constructed they:

reduce costs;

reduce drafting risk;

reduce legal risk;

prompt for inclusion of material; and

prompt for the exercise of professional judgment.

However, care should be taken to use templates appropriately. Templates must be tailored for the
specifics of each Administration. Use of a template without customisation may result in a Member
failing to meet their duties.

Example

Use of the example list of tasks in the remuneration report template may result in tasks that have
not been completed for a particular Administration being inappropriately included in that
Administration’s remuneration report, which would mislead creditors as to the work performed in
the Administration.

There is a real risk that slavish or unthinking adherence to templates may result in:

overly long documents;

incorrect or irrelevant statements;

inappropriate application;

obscurity of the real purpose of the document;

failure to make conscious decisions about what should be included; and
e lack of attention to detail.

The objective is to ensure that all communication is relevant, clear and concise.

8.4 Tailoring reports
Reports should be tailored to the particular circumstances of each administration.
In providing information in a report, the Practitioner should as a matter of good practice:

e provide information that is specific to the administration, rather than generic;

e ensure, where possible, that the level of information is proportionate to the size and
complexity of the administration;

e tryto assist creditors by highlighting the key components of the report and any areas that
creditors are likely to view as contentious;

e provide a summary of high-level information;

o explain that further levels of detail are available at the meeting or on request;
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e make explanations concise and clear; and
e provide disclosure that is meaningful, clear, succinct and appropriate overall.

8.5 Document Construction

Given the diverse nature of stakeholders, particular care should be taken in the structure and
layout of documents.

[t should never be assumed that creditors and other stakeholders understand:

the process;

the impact of the document;

the steps they need to take; and
references to prior events or issues.

Documents should:

e clearly state the purpose and import of the document - i.e. why is this document being sent;

e have a summary which clearly sets out what the recipient of the document should/may do
next;

e use headings, bullet lists, short sentences to improve readability; and

e include the use of tables where appropriate e.g. the comparison of scenarios in a section 439A
report, declarations of relevant relationships, assessment of creditor claims.

8.6 Modes of Communication

Subject to the specific legal requirements, Practitioners should use the most appropriate means
of communication including by:

website;

email;

teleconference;

as well as the more traditional communications of telephone, mail and facsimile.

8.7 Use of Websites

Practitioners should take care when placing information on the website to:
e ensure the minimum paper based communication requirements are met;

e comply with the privacy laws; and
e restrict access to those entitled to view it (for example, by the use of passwords).

8.8 Use of Electronic Communications

Electronic communications, such as email and SMS, have the same force and effect as other
forms of written communication and their preparation should be treated with the same care and
attention. Certain notices are required to be sent by post.

Electronic communications, while efficient and cost effective, have the potential to be undertaken
without full regard to the content and may be hastily prepared and dispatched.
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Electronic communications have the potential to be easily sent to the wrong recipient. This has the
potential to waive privilege and breach confidentiality, among other consequences.

Disclaimers on the footer of emails are wise, but may not offer the protection needed.

8.9 Communications Training and Skill Development

Communication skills are critical and Members should ensure that they and their staff are
properly trained both in formal and informal communications.

8.10 Information Sheets for stakeholders

ARITA, AFSA and ASIC produce information sheets which contain useful information for
stakeholders.

For corporate Administrations, a list of the information sheets available has been prepared and
Practitioners should provide this summary sheet to stakeholders with their first communication.
For personal insolvency Administrations, the Practitioner should direct creditors to relevant
information sheets on the AFSA website.

In corporate Administrations, the summary of the information sheets available must be provided to
creditors before the holding of a creditors meeting or the payment of a dividend. It need only be
provided once.

8.11 Use of specialists

Where a Practitioner engages an industry or other specialist and relies on the advice of that
specialist (for example, valuation services) in an Administration, the Practitioner should disclose in
relevant reports or other relevant communications the name, whether the specialist is part of the
Firm, qualifications of the specialist and the areas in which specialist advice has been obtained.
This obligation does not extend to legal advice in situations where the provision of this information
would result in a waiver of legal professional privilege.

8.12  Specific forms of communication

For detailed guidance on communicating via creditors’ meetings and s 439A Reports in Voluntary
Administrations, refer to Part C of the Code.
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9 Timeliness

Principle 5: Members must attend to their duties in a timely way.

The insolvency of a company or individual has an immediate effect on the rights of the Insolvent,
the creditors and other stakeholders. There is an inherent need to have those rights resolved as
quickly as possible. It is therefore important that the insolvency process is managed as quickly as
is commercially and reasonably possible.

Timeliness is necessary at many levels, in relation to:

statutory based time limits;
reduction of risk;
minimisation of cost; and
minimising negative emotion.

9.1 Statutory Time Limits

To ensure that statutory requirements are met, Practitioners must use a checklist or other
systems which alert the Practitioner to critical dates such as:

e statutory obligations and notifications;
e meetings; and
e reporting.

9.2 Reduction of Risk

The timely attention to tasks on an Administration will reduce the risk to the Practitioner.

Examples

e One of the primary duties of Practitioners is to promptly secure the assets and funds of the
Insolvent. A failure to act promptly could see the dissipation of assets.

e When appointed to an administration the Practitioner may not know what assets are owned by
the Insolvent, however, it is important to promptly arrange appropriate insurance cover so that
all risks are insured. A failure to arrange such insurance could expose the Practitioner in the
event of an uninsured incident.

9.3 Minimisation of Cost
Administrations which are conducted in a timely manner will generally be more efficient and

effective. In the interests of minimising costs, administrations should be conducted in a timely
manner.

9.4 Minimising Negative Emotion

Insolvency is stressful and traumatic for those involved. Prompt, clear and courteous
communications and replies to queries all reduce angst and improve trust in the Practitioner.
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Many complaints have their origin in the sense of the complainant being ignored rather than in
technical or substantive acts or omissions of the Practitioner.

9.5 Failure to meet Deadlines

The failure to meet time limits has a number of consequences including:

o the cost of seeking extensions of time;

e rights of the Practitioner are lost which can involve a financial loss to the Administration;
e personal liability for the Practitioner; and

e creating an issue of the fitness of the Practitioner to practise.

9.6 Duty to Advise

Practitioners must ensure that stakeholders are clearly advised of time limits that impact on them
and the consequences of not meeting those time limits.

9.7 Policies, Processes and Education

Practitioners must implement policies and processes, and educate staff, to minimise the risk of
failing to meet deadlines. The processes should include:

o checklists or other systems;
e training; and
e auto-reminder schedules (software).

These policies and processes must be maintained in a timely manner for every Administration.

9.8 Extensions of Time

If an extension of time is required, the Practitioner will need to:

e apply to the applicable body to approve such an extension; and
e give reasons for the need for additional time e.g. if the issue being addressed is complex.

A Practitioner may claim Remuneration and costs of applying for an extension of time from the
Administration, subject to any order from the court.

A Practitioner must not claim Remuneration and costs for applying for an extension of time if the
reason for the failure to meet the deadline was attributable to the poor conduct of the Practitioner
such as:

inattention to the passage of time;

lack of knowledge of the time limits;
poor processes; or

inadequately trained or supervised staff.
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10 Dealing with Property

Principle 6: A Practitioner must not acquire directly or indirectly any
assets under the administration of the Practitioner.

A Practitioner, his or her partners, Firm, staff, their respective Relatives and Entities that any of
those parties have Material interest in, must not acquire directly or indirectly in any manner
whatsoever any assets under the Administration of the Practitioner, subject to the following

exemptions:

e from a retail operation under administration of the Practitioner where those assets are
available to the general public for sale and where no special treatment or preference over and
above that granted to the public is offered to or accepted by the Practitioner, his or her
partners, Firm, staff, and respective Relatives and any Entities that any of those parties have
an ownership interest in; or

e with the approval of the court to which full facts must be disclosed.
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11 Competition and Promotion

Principle 7: When promoting themselves, or their Firm, or when
competing for work, Members must act with integrity and must not
bring the profession into disrepute.

11.1 Introduction

Insolvency is a competitive profession. The flow of work to Members is dependent on referrals
from creditors such as financial institutions and from advisors to companies and individuals such
as accountants and lawyers. Work is also referred directly in response to Member marketing and
advertisements.

The standards of competition and promotion that apply in the wider community may not be
acceptable in a profession that must be seen to have high levels of integrity and independence.

Members will be held responsible for the form and content of any advertisement, publicity or
solicitation:

o where expressly or impliedly authorised by the Member; or

o which is placed or undertaken personally, or by another person on behalf of a Member or their
Firm.

11.2  Advertising, publicity and solicitation
Members may promote their business through general and targeted advertising using the full
range of media and marketing techniques including through web sites, print, direct mail and

brochures. Any advertising, publicity and solicitation is subject to the operation of any relevant
privacy legislation.

11.2.1 Call Centres

Members must ensure that follow up communications, including calls by third parties and call
centres under the direction of the Member, are terminated when the recipient has so requested
either directly to the Member, a third party working on behalf of the Member, or through ARITA,
other professional body or Regulator. Any continued contact is a breach of this Code.

Advice on insolvency matters must not be given by inappropriately experienced staff.

11.2.2 Internet

This Code applies equally to advertising on the internet; and includes websites operated by or on
behalf of the Member or the Member’'s Firm.

11.2.3 Statutory Advertisements

Advertisements required to be placed by Legislation which are paid for from funds in the
Administration are not an appropriate place to promote the Practitioner or the Practitioner’s Firm.
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Statutory advertisements:

e may contain contact details such as Firm name, telephone number, physical address, postal
address, email and website.
e may not contain:

- slogans;

- claims about the Firm;

- logos;or

other promotional materials.

11.2.4 Other Administration Advertisements

Advertisements for the Administration, other than statutory advertisements (ie. to sell the
Insolvent’s assets or business) must comply with the same restrictions as statutory
advertisements; however, they may include the Firm’s logo.

11.3  Misleading and Deceptive Conduct

The provisions of the Consumer and Competition Act 2010 or Fair Trading legislation may apply to
statements by Members regarding their service offering, competence and any comparative claims.

In addition to the general legal prohibitions, Members must not:

e make claims in marketing material and then substantially change the arrangement unless
there is fully informed consent;

e make negative remarks about another Member or their Firm as to their competence,
professional practices or fees charged;

e claim endorsement of ARITA except as may be permitted from time to time under the
Constitution and Rules:

e create false or unjustified expectations of favourable results in an Administration;

e imply the ability to influence any court, tribunal, Regulator or similar body or official; or
make self-laudatory statements that are not based on verifiable facts or which contain
unidentified testimonials or endorsements or contain representations that would be likely to
cause a reasonable person to misunderstand or be deceived.

11.4  Charge-out Rate and Value Comparison
When comparing charge-out rates, Practitioners must provide adequate disclosure of the:

e qualifications; and
e experience of staff levels,

and not simply compare rates by title.

Example

The experience and competence of a ‘manager’ can vary from firm to firm. In relevant cases,
creditors should be advised, for example, that ‘the majority of staff by grade have the skills and
experience as described. However, there are staff employed at particular grades who have
alternative skills and experience that warrant their title and charge out rate.
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11.5 Relationship Marketing - Inducements
Members must not provide any inducements to any person or entity:

e with a view to securing the person’s own appointment or nomination; or
e tosecuring or preventing the appointment or nomination of some other person.

This prohibition extends to all forms of formal insolvency appointment, both corporate and
personal.

In this context, an inducement is any benefit, whether monetary or not, given by a Member, or an
employee, agent, consultant or contractor of the Member, to a third party which may, in the view of
a reasonable person, influence that person’s decision to refer, make, or prevent a formal
insolvency appointment.

Care should be taken, when marketing services to potential referral sources, to ensure that the
Independence provisions are adhered to. Particular care should be taken to limit relationship
development activity to prevent the impression of a conflict of interest.

An inducement does not include:

e bonus payments to employees structured as part of their salary package or adjustments to an
employee’s salary where obtaining referrals of administrations is one of the performance
indicators considered;

e benefits of an insignificant value (when considering the significance of the benefit, regard is to
be had to the total benefits provided to the third party);

e sponsorship of events or publications open to the public, or members of a professional
association; or

e retainer or other payments to marketing consultants engaged by the Firm.

11.6  Sponsorship

Sponsorship of an event, venue, industry body or interest group as a means of a Member
promoting their business is acceptable on the proviso that that sponsorship does not create any
obligations to or by those who are responsible for making appointments or referring
Appointments.

Example

e Sponsorship of an industry body’s event for a determined dollar value amount is acceptable.
e Sponsorship of an event based on a percentage of fees obtained as a result of referrals from
members of that industry body would not be acceptable.

11.7  Replacing an Incumbent

A Practitioner may be requested by creditors to consent to act as an Alternate to the Incumbent.
There may be other practitioners also put forward as the Alternate.

Practitioners must not make negative statements about other Practitioners, make false

comments, nor directly or indirectly request solicitors, creditors or their own staff to make such
statements, or laudatory comments in support of a Practitioner’s election as the Alternate.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 61



A

ARITA

Any claims made on a Practitioner’s behalf by others which are contrary to the Code or to
guidance issued by the accounting bodies or Regulators and which are known to the Practitioner at
or before the meeting of creditors, must be corrected by the Practitioner at the meeting of
creditors or in writing to creditors before the meeting. The fact that such claims may be made not
by the Practitioner but by others on the Practitioner’s behalf is no excuse. A Practitioner is
responsible for the professional behaviour and statements of their staff, consultants or
contractors.

There will be instances where other stakeholders for their own reasons may wish to replace an
appointed Practitioner. Creditors who may be asked to vote on the issue of replacing the Appointee
should examine the motives of and ask for reasons from, those proposing the change.

11.7.1 Notice

The Alternate must provide the Incumbent with not less than one business day’s notice in writing
of the Alternate’s consent to act, except where the request to consent occurs within one business
day before the meeting. In this circumstance, notice to the Incumbent must be given immediately
the request is received.

11.7.2 No Solicitation

Practitioners must not, directly or indirectly, solicit nominations from creditors in order to replace
an Incumbent.

Practitioners must not, directly or indirectly, solicit proxies from creditors for the purposes of
replacing an Incumbent or retaining an existing Appointment.

11.7.3 Conduct at the Meeting
The Incumbent must allow any Alternate(s) the right to address the meeting.
The Alternate must provide the meeting with:

e aDIRRI;

o the Remuneration basis as set out in the Code eg. a schedule of the hourly rates or details of
an alternative method of charging fees; and

o full details of their relationship with the creditor, if any, nominating them as an Alternate.

The Alternate, or those speaking on the Alternate’s behalf, when addressing the meeting of
creditors, must remain factual and avoid making any statements that cannot be fully
substantiated, or may be considered false, misleading or deceptive.
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12 Transitioning or parallel appointments

Principle 8: When dealing with other insolvency practitioners in
transitioning or parallel appointments, Practitioners must be
professional and co-operative, without compromising the obligations
of the Practitioner in their own particular appointment.

An Insolvent may be subject to two or more types of insolvency, either in parallel - for example a
voluntary administration and a receivership - or in sequence - for example a voluntary
administrator replaced with a different liquidator at the second meeting or a bankruptcy trustee
being replaced by creditors at a meeting.

In the situation of two parallel appointments, there will be two insolvency practitioners who will be
dealing with each other in relation to their respective Administrations of the affairs of the
Insolvent.

In the situation of transitioning Appointments, the first insolvency practitioner will be dealing with
the second insolvency practitioner in relation to the on-going Administration of the Insolvent.

In both situations, an Administration or Administrations will benefit from the experience and
knowledge in insolvency law and practice being professionally applied by each insolvency
practitioner.

In these situations, one or both of these insolvency practitioners may be Members. This principle
applies to Members.

Example

e Atrustee of the bankruptcy of a director will need to deal with the liquidator of the director’s
company in relation to the lodgement of a proof of debt in the liquidation. Issues of contest
about the proof may usefully be the subject of informed discussion between the two insolvency
practitioners.

e Aliquidator of a company may attend a meeting of creditors of another administration, where
the company is a creditor. The conduct of the meeting will be assisted by mutual respect and
sharing of knowledge between the two insolvency practitioners.

e Aliquidator may wish to publicly examine a receiver about issues that arose in the
receivership. The conduct of the examination will be assisted by mutual respect between the
insolvency practitioners as to dates for the examination, and service of documents.

e A Practitioner who is requested by a creditor to attend a meeting as their representative or
advisor should notify the Appointee that they are going to attend.

e An Incumbent who is replaced by a new Appointee should assist with the transfer of records
and information, without compromising their own legal position.
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13 Competence

Principle 9: Members must maintain professional competence in the
practice of insolvency.

A Practitioner’s competence is an essential cornerstone to the proper conduct of insolvency
Administrations. It is important that not only are Practitioners competent in insolvency at the time
of achieving their registration, but that they maintain their knowledge and skills throughout their
professional career.

This obligation extends beyond that of Practitioners to all Members to the extent that they are
providing supporting services in insolvency Administrations.

A Member should take steps to ensure that those working under the Member’s authority in a
professional capacity have appropriate training and supervision.

13.1 Continuing professional development

The maintenance of professional competence requires a continuing awareness and an
understanding of relevant technical, professional and business developments. Continuing
professional development develops and maintains the capabilities that enable a Member to
perform competently within the professional insolvency environment.

A Member must ensure that they fulfil their relevant professional bodies’ obligations, including
ARITA, for continuing professional education.

Members are encouraged to take every opportunity to improve and extend their knowledge on
insolvency issues, including attending relevant training and conferences offered by ARITA.

Members should also provide opportunities and encouragement to their staff to attend appropriate
insolvency training and training on other skills complementary to the practice of insolvency.

13.2  Specialisation

A Practitioner may specialise in a particular aspect of insolvency, for example receiverships. If a
Practitioner chooses to specialise in a particular type of Appointment, then the Practitioner should
not seek to be appointed to Administrations outside of this specialisation without taking steps to

ensure that he or she is still technically competent in the area outside of their specialisation.

This may involve undergoing training to regain competency.

13.3  Use of specialist services

A Practitioner may seek the assistance of experts in situations where the Appointment relates to a
business with particular industry issues and the Administration would benefit from the
involvement of an expert in that area.
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14 Necessary and Proper Remuneration

Principle 10: A Practitioner is entitled to claim Remuneration and
Disbursements, in respect of necessary work, properly performed in
an Administration.

A Practitioner’s right to be paid is recognised under the legislation and at general law and is given
a high priority of payment from the Insolvent’s funds.

The entitlement to Remuneration exists only in respect of work done that was necessary and was
properly performed.

14.1 Necessary Work

A Practitioner is entitled to Remuneration only in respect of work done that was necessary for the
Administration. The term ‘necessary means work that was:

e connected with the Administration; and
e donein furtherance of the exercise of the powers and performance of the duties of a
Practitioner as required by the Legislation, Code and applicable professional standards.

Example

report to creditors;

investigations of conduct of directors;

protection and recovery of assets;

preparing and filing a S533 report to ASIC;

if the company has trading operations throughout Australia, it will generally be necessary for

the Practitioner to make relevant searches of property titles in all States and Territories;

e if the company is a small local operation only, it would not be necessary to make international
enquiries; and

e reconstruction of financial statements.

The examination of claims for Remuneration will necessarily be made with the benefit of hindsight.
However a Practitioner may claim for work that may not have produced a positive outcome
provided there was a proper exercise of professional judgment in the Practitioner deciding to do
the work at the time the work was undertaken. Refer to section 18.2 for guidance on work papers
and maintenance of Administration files.

Once that is established, the work will remain “necessary for the purposes of a Remuneration
claim, even if subsequent events show that the work was not necessary.

Example

e searches revealing no assets;
e examination of directors resulting in no new information; or
e unsuccessful claims for preference recovery or insolvent trading.

Before a decision is made to claim for Remuneration, the Practitioner must ensure that work that
was done, by him or herself, or by staff members, was necessary.
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Example

In a provisional liquidation, there are limits on the work required to be done. If work is done beyond
those limits it may not be regarded as necessary.

14.2  Properly performed

In order to claim Remuneration for necessary work, the Practitioner will need to establish that the
work was properly performed.

Work done poorly, or, at worst, improperly and needing to be reworked should not be charged.

Example

e |t may have been necessary to inquire of all property titles countrywide, but if the staff member
doing that work pursued inquiries through the wrong agency because of ignorance or
inattention, then that work was not done properly.

e |t may have been necessary for the Practitioner to have convened a meeting of creditors, but if
work done in convening that meeting took an inordinate amount of time, through the
inexperience of the staff member, it was not done properly. While an allowance is made for
junior staff through the lower hourly rate, where activity is redone, care should be taken to
ensure that the amount charged reflects the true value of the work.

e Work performed to convene an invalid meeting would not be properly performed.

Creditors are entitled to expect that Administration funds are not expended on work that was not
properly performed.

All time spent for necessary work properly performed should be recorded against the
Appointment using an appropriate system.

Before claiming Remuneration, the Practitioner must identify any work and time that should not be
claimed.

The Remuneration requirements of the Code for work that is necessary and properly performed
are consistent with, or impose a higher standard than, the Legislation.

Prior approval of fees does not remove the obligation to establish that the work was necessary and
properly performed. The mere approval does not give the right to draw Remuneration if the work
was not necessary or was not properly done.

14.3 Deciding what work to undertake

The Practitioner should exercise professional and commercial judgment in considering whether
work is to be performed. Clearly, work that improves the return for creditors should be
undertaken.

Example

A judgment will need to be made in relation to the pursuit of unfair preference claims or other
voidable transactions in terms of the likely cost and likely return. This may involve consultation
with creditors, and, if appropriate, legal advice, or reference to the court.
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Not all work is associated with directly seeking a return for creditors. Many of the general
statutory tasks of a Practitioner — for example in reporting to creditors, lodging documents with
ASIC, and maintaining accounts - are properly performed and charged even though the
Remuneration charged will not produce a financial return and will reduce the funds available for
distribution.

In a liquidation, a Practitioner is not obliged to do work unless there are funds available for their
Remuneration, except for certain statutory tasks that must be undertaken regardless of available
funds. Practitioners should have regard to any assistance that may be available from the
Regulators.

14.4  Outsourcing

A Practitioner may outsource work subject to the restrictions on delegation (e.g. decision making
and exercise of judgment remain the Practitioner’s responsibility and cannot be delegated or
outsourced).

The decision to outsource is a matter of commercial judgment for the Practitioner, based on such
considerations as:

e geography and location (the business may have its operations spread throughout the country
and it may be commercially necessary to appoint local agents to deal with particular tasks);
e time constraints; or
costs considerations (the external source may be able to attend to an urgent task quickly, or
more cheaply).

If work is outsourced, the Practitioner’s obligations under this Code remain the same as if the
Practitioner or members of staff had performed the work.

For guidance on whether outsourced work is Remuneration or a Disbursement refer to 14.10.2.

Practitioners should have regard to APES GN 30 - Outsourced Services. A copy of GN 30 can be
accessed from the Accounting and Ethical Standards Board website (www.apesb.org.au).

14.5 Work that cannot be remunerated

If a Practitioner, other than a bankruptcy trustee, seeks to be remunerated for work that is outside
the scope of the powers of the Practitioner or undertaken prior to the Appointment, approval can
only be sought from the court.

Example

A Practitioner may claim that pre-appointment work was necessary for the Administration and
would have had to be undertaken, but it is undertaken prior to the Appointment and thus the
Practitioner must seek court approval if remuneration is to be claimed. However, case law
indicates such approval is unlikely to be obtained.

An exception is if it relates to a transitioning Appointment and the Legislation allows
Remuneration relating to the prior Administration.

It is not sufficient in itself to obtain approval from a committee or from the creditors. These
restrictions are a threshold test before applying the “necessary and properly performed test.
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A Practitioner appointed as a bankruptcy trustee may draw Remuneration for pre-appointment
work where that work is approved in accordance with the Bankruptcy Act.

Remuneration must not be claimed for work that results in, or is the result of, a breach of the
Practitioner’s duties.

14.6 Staff levels and numbers

In time-based charging, the Practitioner must ensure that the number and qualifications of staff
allocated to an Administration is appropriate for the nature of the work being performed so that
the Administration is completed in the most efficient and effective manner.

Example

An experienced liquidator generally would not attend to more routine tasks - such as preparing
notices for a meeting - given that such tasks could be done as well and at a lower charge-out rate
by a more junior member of staff.

This will require commercial and professional judgment. While a particular task may be
appropriate to a particular level of employee, the Practitioner may consider that, even though
charging at a higher hourly rate than the employee, he or she may be able to do the work in one
quarter of the time.

Example

It may be more cost effective for the Practitioner to prepare and finalise a report for creditors, if
the report is required urgently and requires the Practitioner’s input.

Care should be taken in allocating the appropriate number and level of staff to an Administration
or task, particularly when travel is required. This is a balance between having sufficient staff
available to undertake the required tasks and over servicing the Administration.

14.7  Setting hourly rates

In time based charging, the Practitioner should ensure that appropriate hourly rates are set for
the Administration.

Generally, market forces will ensure that a Practitioner sets appropriate standard hourly rates
which are generally applied to Administrations. However, a Practitioner should ensure the
appropriateness of these standard hourly rates is specifically considered for each Administration.
Factors that may result in a variation of the standard hourly rates include:

o complexity of the Administration;

e location of the business operations of the Insolvent and the scale of the rates that would
normally be applied in that location;

e risk associated with the Administration; and/or

e the specialised nature of the Administration [if any).

14.8  Costs of claiming Remuneration

Practitioners may claim the necessary and proper costs of record keeping and seeking approval or
determination of their claim for Remuneration.
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If additional costs are incurred because of inadequacies of the Practitioner or Firm’'s time
recording systems, or due to staff not properly recording their time, these costs would not be
necessary and proper. It is not appropriate to charge this additional cost to the Administration and
it should not form part of the claim for Remuneration.

Example

e Necessary and proper remuneration costs may include the cost of producing a report for
creditors to allow creditors to make an informed decision whether to approve the
remuneration or the costs of applying to the court (subject to any order of the court).

e Reworking information produced from an inadequate time recording system in order to
prepare a remuneration report for creditors is not necessary and proper.

14.9  Costs of communicating with Regulators or professional
bodies

A Practitioner must not claim Remuneration for time spent:

e communicating with Regulators or professional bodies regarding complaints about the
Practitioner or the conduct of a particular Administration;

e on Regulator surveillance, professional audits or inspection of files, or on peer reviews; or
unsuccessfully defending a breach of the law or this Code, subject to any order of the court.

14.10 Disbursements

Disbursements may only be claimed if they were necessary and properly incurred.

In incurring Disbursements, a Practitioner must use their commercial judgment, adopting the
perspective of, and acting with the same care as, a reasonable person exercising care and skill
would act in incurring expenses on their own behalf.

While Practitioners must account to creditors for Disbursements, the reimbursement for the
payment of Disbursements does not require creditor approval before being drawn. Thus, the
categorisation of activity as Remuneration or Disbursement is significant.

14.10.17 What is a Disbursement?

The Practitioner needs to determine whether the claim for payment is in the nature of a
Disbursement, or whether it represents Remuneration. Disbursements are:

e costs paid from the Administration’s bank account directly to third parties; or

e costs paid to third parties by the Practitioner and later claimed back from the Administration;
or

e costs claimed by the Practitioner for non-professional services provided by the Firm and/or
outlays incurred by their staff in the proper conduct of the Administration.

A Practitioner should separate Disbursements from the expenses of running their practice which
may only be recovered through Remuneration (for example, in the case of time based
remuneration by factoring overheads into the hourly charge-out rate and in fixed fees, by factoring
overheads into the fixed fee calculation).
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(a) for professional services (non-
insolvency services] relating to specific
tasks required to be done during the
Administration; and

(b) are properly incurred by independent
outside consultants engaged by, and
not associated with, the Practitioner
and their Firm.

Disbursement | Criteria Examples Rationale

type

Professional

External These are fees that satisfy both the e independent lawyers, | Thisis a

advice, non- following criteria. They are: . Disbursement

) e auctioneers, valuers, .
insolvency real estate agents because it involves

e independent tax
advisors or
accountants.

the Practitioner
retaining an external
advisor for work to be
done in the
Administration, at an
agreed fee or rate.
These expenses are
claimed from the
Administration at
cost.

Non-profession

al

criteria:

(a) they are not for professional services;

(b) they are for goods or services properly
provided by the Practitioner or their
staff in the Administration; and

(c) they are not overheads covered in the
Remuneration claim.

External These are costs that satisfy all the following | e administration These are typical
criteria. They are: advertising, Disbursements
. . b they invol
(a) not for professional services; and e travel and _ ecause . €y |nv9 ve
accommodation for an outlay in relation to
(b) incurred with a third party in relation to staff, the Administration.
work required to be done during the ) These expenses are
Administration. e room hire, . P
claimed from the
¢ document storage, Administration at
e photocopying and cost.
printing,
e external word
processing and
secretarial services.
Internal These are costs that satisfy all the following | Reasonable costs of: These are also typical

o telephone calls,
e postage,
e stationery,

e photocopying and
printing,

e data room hosting.

Disbursements,
except they are
incurred internally by
the Firm. These
expenses, if charged
to the Administration,
would generally be
charged at cost;
though some
expenses such as
telephone calls,
photocopying and
printing may be
charged at a rate
which recoups both
variable and fixed
costs.
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14.10.2 What are not Disbursements?

Given the significance of a claim for payment by a Practitioner being classified as a Disbursement,
it is useful to list what are not Disbursements:

A. Overheads

An overhead is not a Disbursement. It is a cost that can only be charged for and recovered across
all the administrations handled by the Practitioner’'s Firm.

In contrast, an out of pocket expense is an expense actually incurred in respect of that
Administration. It can be claimed as a Disbursement. The Practitioner must be able to show how
the expense:

e isuniquely and directly attributable to the Administration; and
e was calculated and allocated to the Administration.

Example

Rent, insurance, professional indemnity insurance, professional memberships, staff costs,
training, depreciation are examples of overheads.

B. Internal non-insolvency professional costs

A Practitioner may engage internal non-insolvency related professional services only after proper
commercial consideration to that decision has been given that such an engagement is in the
interests of creditors and the efficient conduct of the Administration. This includes non-insolvency
professional services provided by another practice within a federated practice structure or
associated practice.

The point to consider is whether the benefit of the engagement fee will be received by the
Practitioner, the Practitioner’s Firm or an entity related to the Practitioner or perceived to be
related to the Practitioner.

These items are Remuneration and must be disclosed and approved in the same manner as
insolvency services (refer to Remuneration Report template for further guidance).

Example

Legal advice, tax advice, real estate valuations, auctioneering provided by a Practitioner’s Firm are
examples of internal professional costs.

C. External insolvency professional costs

If a Practitioner outsources insolvency tasks, the fees charged to the Practitioner may only be
claimed as Remuneration, notwithstanding that the fees may be payable before the claim for
Remuneration can be made. The necessary and properly performed test applies.

It is not always clear whether the out-sourced work is better categorised as insolvency work

(which is claimed as Remuneration), or general non-insolvency work (which is classified as a
Disbursement).
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Factors to be taken into account when making this assessment include:

e was the contractor an insolvency firm?
e was there a regular resource sharing/provision arrangement?
e would the Practitioner have done the work if there had been sufficient resources?

Where the task involves standard expertise and skills of an insolvency practitioner, the outsourced
costs will be a Remuneration claim of the Practitioner. Where the task involves more general or
particular skills that are not insolvency specific, then the outsourcing costs will be a
Disbursement.

Example

e Astocktake is required in an Administration. It is a matter for the Practitioner’s judgment
either to use his or her own Firm’s staff, or contract out the work to a suitably qualified
specialist; or

e There is a branch of the company’s business that is in an outlying country area. The
Practitioner may choose to have the stocktake done by a local firm because it would be
cheaper than sending the Practitioner’s staff to do the stocktake;

e |nthat country area, the Practitioner considered using a professional stocktaking firm to
undertake the stocktake, but selected a local accounting firm. In this instance there are
arguments both ways for the costs of the local accountant to be remuneration or a
disbursement.

e Similarly, the Practitioner’s Firm may have valuation expertise (chargeable as remuneration]
but the Practitioner may choose to engage an external valuer (disbursement). This will be a
matter for the practitioner’s professional judgment having regard to the interests of creditors.

When a Practitioner makes a decision that an expense of this nature is a Disbursement rather than
Remuneration, the invoices received for the services should detail the work performed and it
should be clear from the description that the services were not insolvency services.

D. Late lodgement fees

Any late fee or penalty imposed by a court, Regulator or agency for late lodgement or other default
should be borne by the Practitioner.

Late lodgement fees imposed by ASIC or AFSA must not be charged to the Administration.
E. Unreasonable Travel Costs

Travel should be bought on the best commercial terms and the style of travel and accommodation
should be appropriate for the trip being undertaken.

Care should be taken in claiming the costs of travel by the Practitioner between offices of his or
her firm for the purposes of a particular Administration.

Where there are geographically spread locations for a particular Administration, consideration
should be given to the retention of local staff or agents to carry out tasks which are appropriate
and capable of delegation, in order to minimise the costs to the Administration. However, it may
well be appropriate for the Practitioner and/or his or her staff to attend at these locations and
incur the relevant travel costs.
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Every Firm should have a policy on travel (including time charged and Disbursements), which

should be made available to creditors on request. This policy can be Administration specific or a
general policy.

Example

Travel costs to and from an Administration’s place of business is normal and chargeable;

o |f the Administration’s business is conducted around Australia, or internationally, it may be
appropriate for the Practitioner to personally attend at each location, depending on the size
and nature of the business, even if the practitioner has offices around Australia or
internationally.

F. Pre-appointment expenses
Any expenses incurred prior to the Appointment must not be claimed from the Administration as a

Disbursement. Practitioners are only entitled to claim Disbursements incurred after their
Appointment.

14.10.3 Necessarily and properly incurred
A. Professional Disbursements

A Practitioner may engage external professional services (refer to the table at section 14.10.1) as
Disbursements without creditor approval, but only after exercising proper commercial
consideration.

The Practitioner should consider issues of:

expertise;

quality;

timeliness; and

reasonable and appropriate cost.

Practitioners must assess each engagement of a professional service provider in terms of the
interests of creditors and their fiduciary responsibilities.

Unless the Disbursement is insignificant, the Practitioner should document the decision making
process identifying why the work was necessary and why the particular firm or professional was
engaged. While the approval of creditors is not required, creditors are entitled to be informed of
and to understand the decision process if the issue is raised.

Before authorising payment of Disbursements, the Practitioner must ensure that:

e the task has been properly performed; and
e the quantum of the professional service fee is as agreed or is reasonable.

Example

e | egal advice, the service provided being assessed on quoted price or time charges, quality and
focus of advice, and timeliness of delivery; and

e Agent’s sale of property, the service provided being assessed on commission rate, sale price
and any quoted expenses.
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B. Non-professional Disbursements

A Practitioner may incur non-professional Disbursements, both internal and external, (refer to the
table at section 14.10.1) without creditor approval, but only after exercising proper commercial
consideration. While the approval of creditors is not required, creditors are entitled to be informed
of and to understand the decision process if the issue is raised.

For internal Disbursements:

e the recovery basis must be set on commercial terms;

e creditors must be advised as part of the initial advice to creditors on Remuneration (refer
15.3.2 and 23.2.1), details of the basis of charging for these types of Disbursements; and

e details of actual internal Disbursements paid (eg. quantity and total cost] must be reported to
creditors in each Remuneration report (refer 15.3.2 and 23.2.2).

The Practitioner should consider the reasonableness and appropriateness of the cost of the non-
professional Disbursement before authorising the Disbursement. This is equally applicable to
internally provided and externally provided non-professional Disbursements.

Practitioners must assess each Disbursement for an Administration in terms of the interests of
creditors and their fiduciary responsibilities.

Before authorising payment of Disbursements, the Practitioner must ensure that:

e the benefit has been provided to the Administration; and
e the quantum of the fee is as agreed or is reasonable.
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15 Meaningful disclosure in Remuneration
claims

Principle 11: A claim by a Practitioner for Remuneration must
provide sufficient, meaningful, open and clear disclosure to the
Approving body so as to allow that body to make an informed
decision as to whether the proposed Remuneration is reasonable.

A Remuneration claim requires information to be conveyed to the Approving body (creditors,
committee of creditors, committee of inspection, or the court). That information encompasses a
number of elements:

a system of recording that information (refer section 15.1);

a basis for calculating Remuneration (refer section 15.2);

sufficient detail to justify the amount of Remuneration (refer section 15.3); and
relevant timing of the information being provided (refer section 15.3).

15.1 Recording of Work Done

Regardless of the Remuneration method to be applied, the Practitioner must maintain a proper
record of work that was done on an Administration in order to:

e claim Remuneration; and
e report to creditors on the progress of the Administration.

The Practitioner should maintain a system that requires staff to record:

the period of time spent;

the categories of the work performed (see Remuneration Report Template);
details of the work being performed; and

contemporaneously at the time the work is done in order to maximise accuracy.

Time recording provides good practice management information, even though time data will not be
required for reporting to creditors in claims for fixed fee or percentage based Remuneration.

ARITA’s Remuneration Report Template provides a description of some common work categories
that should be used (refer section 23.2.2).

15.2 Bases of calculation

There are several bases by which Remuneration can be calculated (refer sections 15.2.1, 15.2.2,
15.2.3, 15.2.4 and 15.2.5). ARITA has no preference as to the method of calculating fees.
Practitioners must be transparent and fully explain to creditors the main bases by which
Remuneration can be calculated, the method proposed to be used in the Administration and the
reasons for selecting that particular basis (refer to section 15.3.2).

The terms of that Remuneration are a matter for the Approving Body, upon full disclosure of the
arrangement being explained to them by the Practitioner.
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15.2.1 Time based charging

Time based is a common form of charging. Practitioners calculate Remuneration by reference to
the hourly or time unit rate which is applied to the time spent on necessary work properly
performed.

A Practitioner should ensure that regular reviews of the WIP on an Administration are performed
to ensure that only time spent on necessary work, properly performed is retained on the WIP. Such
a review must be performed prior to issuing any Remuneration requests for approval.

15.2.2 Prospective Fee Approval

A Practitioner may seek approval from creditors for time based Remuneration to be determined in
advance of the work to be performed. The approved amount must have a Cap to a nominated limit.

The claim for Remuneration will subsequently be calculated on a time basis for necessary work
properly performed and can be drawn without further approval of creditors up to the Cap.

The hourly rates to be applied may be increased by an agreed formula where the escalation
factors are objectively and independently determinable. If a Practitioner wants to be able to
increase hourly rates that are charged on an Administration in the future without having to obtain
creditor approval, a specific formula must be included in the resolution for the approval of the
prospective Remuneration (for example, rates are increased annually by the CPl amount). A
reference to changes in rates from time to time (or similar] must not be included in resolutions to
approve prospective fees.

Any increase approved does not apply to the capped total, only to the hourly charge rate.

If a Practitioner wishes to change the capped amount, or the hourly rate scale other than as
agreed, a Practitioner will need to seek Approving body approval (refer section 15.3.2 for reporting
obligations).

15.2.3 Fixed fee

A Practitioner may claim Remuneration based on a quoted fixed amount with creditor approval. A
fixed fee arrangement provides certainty to creditors about how much the Remuneration claim will
be. The risk of excessive time spent is transferred to the Practitioner.

Once a fee is fixed for an agreed task, set of tasks or the conduct of the Administration, it remains
fixed and a Practitioner must not seek further approval if the original estimate is wrong.

Examples

e |n asmall Administration, where the issues can reasonably be anticipated, the Practitioner
may wish to have remuneration approved for a fixed amount.

e Towards the end of an Administration where remuneration has been based on a time basis, a
Practitioner may choose to charge a fixed fee for work to be done in finalising the
Administration, rather than obtaining prospective approval on an hourly basis to a capped
amount.
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15.2.4 Percentage

A Practitioner may claim Remuneration based on a percentage of a particular factor, usually
assets disclosed, or assets realised.

15.2.5 Success or Contingency Fees

A Practitioner must not seek Remuneration on the basis that they will receive a specified bonus,
success fee, super-profit or additional percentage as Remuneration, in the event that a specified
contingent future event occurs or particular circumstances arise, if that arrangement would place
the Practitioner in a position of conflict, or generate a perception of a lack of independence.

This is based on the principles that:

e no additional incentive should be required or offered in order to have the Practitioner perform
duties that are required;

o the independence and objectivity of the Practitioner, even if only as perceived, may be
compromised by such an arrangement; and

e the arrangement must not be inconsistent with the fiduciary obligations of a Practitioner.

Example

An example of a duty that may not be a required duty is the pursuit of litigation. The decision to
pursue litigation is a matter of professional judgment for the Practitioner, particularly in instances
where there are no funds on hand in the Administration and no ready source of funding.

When considering whether a proposed fee arrangement is acceptable, the Practitioner must
consider whether the arrangement could be perceived as the Practitioner acting in his or her own
interests rather than the interests of the creditors.

If a Practitioner is intending to use this type of fee arrangement, full disclosure of the terms of the
proposed arrangement must be made to creditors and the consent of the creditors obtained prior
to work commencing under a proposed contingent fee arrangement.

If an arrangement is in breach of this Code, the arrangement will still constitute a breach even if
creditors have approved the arrangement.

When considering whether a contingent fee arrangement might be a suitable fee arrangement in a
particular Administration, the Practitioner should consider:

any restrictions that may apply under the relevant legislation;

funds available in the Administration;

funding from alternate sources such as creditors or a litigation funder;

costs of the alternate source of funds compared to a contingent fee arrangement;

risk associated with the tasks to be undertaken for the contingent fee; and

the appropriateness of the possible contingent fee amount considering the nature of the
Administration and the risk associated with the task to be undertaken.

Example

An example of an acceptable contingent fee arrangement is discounting standard hourly rates until
a certain objective is achieved. If that objective is achieved, standard hourly rates will then be
charged.
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15.3  Information to be disclosed and when
Information on the particular basis of Remuneration claimed should be provided to creditors at
two main points of time in an Administration.

o First, soon after the appointment, in order to advise creditors of the available bases by which
Remuneration can be calculated and the proposed basis upon which Remuneration will be
claimed for the Administration. This will generally be with the notice of first meeting of
creditors in a voluntary administration or a creditors’ voluntary liquidation, or a Part X
agreement; or by including it in the first circular sent to creditors in other Administrations.

This is the equivalent of an Initial Remuneration Notice (IRN] in relation to a personal
Administration.

e Second, before any meeting is held at which approval for the Remuneration is to be sought.
The information should be sent to creditors in the normal course with any reports and other
documents required for the conduct of that meeting in the time frames required by the
legislation.

This is the equivalent of an Remuneration Approval Notice (RAN] in relation to a personal
Administration.

The table below summarises the timing of the provision of information for each Remuneration
basis.

Basis First communication after During the
appointment Administration
Time based Advice on the basis chosen. Estimate of | Report on work undertaken and request

fees and comparison to pre-
appointment estimate, if one provided.

approval of quantum. Comparison to
initial estimate of fees provided to
creditors.

Prospective Fee

Advice on the basis chosen. Request for

Report on work undertaken and request

(time based) approval for time based charging to a further approvals.
capped amount.
Fixed fee Advice on the basis chosen. Report on achievement of milestones for
Request for approval of the quantum. the drawing of Remuneration.
Percentage Advice on the basis chosen Report on the factors underlying the

Request for approval of the percentage

entitlement to claim the Remuneration.

Contingency

Advice on the basis chosen
Request for approval of the
arrangement.

Report on the achievement of the
contingency event or otherwise.

Note:

Mixed Fee Arrangements: There will be circumstances where a Practitioner will seek approval for a different
basis of Remuneration for a particular aspect of an appointment or finalisation of the appointment; the
appropriate information (refer section 15.3.2) will need to be provided at the time of seeking the creditors’

approval of that arrangement.

The Remuneration reporting requirements do not apply to Controllers. A Controller should report
to their appointor in the manner requested by their appointor. The guidance in this section of the
Code may still be of assistance to Controllers when preparing their Remuneration reports.
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15.3.1 Court requirements

In addition, where an application is made to a court for an order that a company be wound up or for
an official liquidator to be appointed as a provisional liquidator of a company, regard must be had
to any additional requirements of the courts. For example, with the Consent to Act, Practitioners
may be required to disclose their hourly rates. The same applies in relation to Part X agreements
under the Bankruptcy Act.
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ARITA

Basis of Fee Approval

Time - Retrospective

Time - Prospective

Fixed

Percentage

Contingent

Initial Notification
to creditors

A Practitioner must provide the following information to creditors regarding Remuneration in their first communication with creditors

(refer section 23.2.1):

e a brief explanation of the types of methods that can be used to calculate Remuneration;

e the particular method or methods that the Practitioner intends to use to calculate Remuneration in the Administration;

o why the Practitioner considers this method to be suitable for the Administration;

e details of the basis of any internally generated Disbursements that will be charged to the Administration (e.g. Page rate for
photocopying done internally);

e details of any estimate or fee provided to directors/Insolvent prior to the appointment (refer 6.13); and

e if the estimate or fee provided to the directors/Insolvent is no longer appropriate, an explanation of the change from the pre-
appointment information provided.

Examples of reasoning for choosing time based Remuneration:

e |t ensures that creditors are only charged for work that is performed.

e The Practitioner is required to perform a number of tasks which do not relate to the realisation of assets, for example responding
to creditor enquiries, reporting to ASIC, distributing funds in accordance with the provisions of the Corporations Act or the

Bankruptcy Act.

e The practitioner is unable to estimate with certainty the total amount of fees necessary to complete all tasks required in the

Administration.

In respect of Disbursements, a Practitioner must provide general information on the classes of Disbursements and information on the
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Basis of Fee Approval

Time - Retrospective

Time - Prospective

Fixed

Percentage

Contingent

basis of recovering internal Disbursements.

If a Practitioner is intending to use time based
Remuneration (either retrospectively or
prospectively), they must also provide:

o the scale of rates that will be used, including
qualifications and experience generally of staff

at each level; and

e a best estimate of the costs of the
Administration to completion, or to a specific

milestone.

If rates change or the estimate is no longer reliable,

the Practitioner must notify creditors and advise new
rates or a new estimate and provide an explanation to
creditors as to why previous estimates have changed.

Remuneration
Approval Request

Details of the Remuneration claimed

ARITA’'s Recommended Remuneration Report template (refer section 23.2.2) , as adapted for the facts and circumstances of the
particular Administration, should be used as the means of giving creditors the information they need to make an informed decision at
the meeting as to the reasonableness of the Remuneration. It is a guide for time based Remuneration claims and may assist with
other bases of Remuneration claims. If broadly followed, the proposed format constitutes good practice.

Where a time based
Remuneration claim for
retrospective fees is being

Where a time based
Remuneration claim for
prospective fees is

Where a fixed fee is
claimed, the
Practitioner will need to

Where a percentage
based claim is made,
information must be

If a contingency
arrangement within the
scope of this Code is
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Basis of Fee Approval

Time - Retrospective

Time - Prospective

Fixed

Percentage

Contingent

made, the Practitioner will
need to report to the
relevant Approving body
on:

e the amount of time
spent;

e adescription of work
performed on an
Administration, broken
down into the broad
categories of work
performed;

e the classification of
staff engaged on the
Administration for
each broad category of
work; and

e the Remuneration
incurred for each
broad category of
work.

The Practitioner will also
need to compare the
estimated Remuneration
provided in the initial
advice with the actual
Remuneration approval

being made, the
Practitioner will need to
report to the relevant
Approving body on:

e asummary
description of the
major tasks still
remaining to be
done on the
Administration for
the period that the
Remuneration is
sought (e.g. to
completion or other
relevant milestone);

e an explanation of
the estimated fees
remaining to
complete the
Administration (or
to the next major
milestone)
including the
estimated fees for
each major task;

e amonetary ‘cap’ on
the Remuneration;

e an explanation as to

report to the relevant
Approving body on:

e the amount of the
fixed fee proposed;

e the basis upon
which the fee has
been calculated
(work to be
undertaken and the
costs for each
category of work
and scope of work]
in the same manner
as for prospective
fees;

e the services to be
provided for the
fixed fee amount in
sufficient detail for
the Approving body
to make an
informed decision
about why the fee is
reasonable;

e what services will
not be included in
the fixed fee and

provided to the relevant
Approving body to
enable it to make an
informed assessment of
whether the percentage
is reasonable. The
following information
must be provided:

e the percentage
proposed;

e the nature and
estimated value of
the individual
assets realised or
to be realised (or if
the percentage is to
be applied to
another factor, the
value of that factor);

e the formulato be
applied for
calculation of the
Remuneration;

e what services are to
be provided for this
percentage amount
and the tasks that
will comprise this

proposed, there must
be full disclosure of the
proposed arrangement
to the relevant
Approving body,
including:

e exactly what the
arrangement is
contingent upon;

e how achievement of
the contingency will
be assessed;

e what the
Practitioner’s
Remuneration will
be in the event that
the contingency is
or is not achieved;

e why a contingency
arrangement isin
the best interests of
creditors; and

e when the
Remuneration will
be drawn.
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Basis of Fee Approval

Time - Retrospective

Time - Prospective

Fixed

Percentage

Contingent

sought and provide an
explanation for any
variance.

what the monetary
capped amount
represents; and

e whenitis proposed
that the fees be
drawn (for example,
monthly).

the basis of
charging for these
excluded services;
and

e the milestones as
to when
Remuneration will
be drawn from the
Administration.

Note: a Practitioner
must not draw fixed fee
Remuneration up-front.

A Practitioner seeking a
fixed fee basis for
Remuneration must
include in the quote for
the fixed fee the:

e costsofall
statutory
investigations;

e costs of reporting to
the creditors and
Regulators;

e cost of issuing
letters of demand
for preferences;

work;

e what work has
been, oris intended
to be outsourced
that would normally
be carried out by
the Practitioner or
their staff and
whether this
outsourced work
will be billed
separately or
included in the
percentage based
Remuneration
claim;

e the milestones for
when the
Remuneration will
be drawn from the
Administration; and

e the expected range
of possible
Remuneration
outcomes.

Full disclosure of the
terms of the
arrangement, and the
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Basis of Fee Approval

Time - Retrospective Time - Prospective Fixed Percentage Contingent
and expected Remuneration
e costs of meeting all | outcome, or range of
statutory possible outcomes
obligations. must be made clear to
creditors to minimise
Example any perception of

Acceptable exclusions

e litigation for
recovery of
preference
payments.

e litigation for
insolvent trading.

If a Practitioner is
intending to make a
claim for Remuneration
on a fixed fee basis, this
must be done at the
first opportunity after
the Practitioner is
appointed. The only
exceptions to this are
where a Practitioner
chooses to make a
claim for a fixed fee to
enable finalisation of

conflict of interest.
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Basis of Fee Approval

Time - Retrospective Time - Prospective Fixed Percentage Contingent

the Administration, or
for a specific aspect of
the Administration.

Statement of Remuneration claim - The practitioner should clearly:

e state the precise terms of the agreement(s) sought from the committee or the resolution(s) sought from creditors including the
amount to be approved and when the Remuneration will be drawn. Separate statements of Remuneration claim are required for
each distinct remuneration period (e.g. retrospective and prospective);

e setout the total Remuneration previously determined; and

e indicate whether they will be seeking the determination of further Remuneration at some time in the future.

A summary of receipts and payments to and from the Administration bank account must be provided. The receipts and payments
summary should be prepared up to a date that is as close as possible to the date on which the notice and report is given to creditors.
The summary should be clearly labelled as being prepared ‘as at’ a particular date or for a specified period. If large or exceptional
receipts and payments are received or made after the report is prepared but before the meeting at which the Remuneration claim is
to be considered, the Practitioner should provide additional information to committee members or creditors at the meeting.

Details of Disbursements paid from the Administration, including:

e general information on the different classes of Disbursements;
e adeclaration that the Disbursements were necessary and proper;
e inrelation to Disbursements paid to the Firm, whether directly or in reimbursement of a payment to a third party:

- who the Disbursement was paid to (only for externally provided professional services);
- what the Disbursement was for;

- the quantity and rate (only for internal Disbursements); and

- the amount paid; and
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Basis of Fee Approval

Time - Retrospective Time - Prospective Fixed Percentage Contingent

e details of the basis of any internal Disbursements that will be charged to the Administration in the future (eg. Page rate for
photocopying done internally).

Note that payments direct to third parties from the Administration bank account only need to be clearly included in the receipts and
payments.

Practitioners should always support their Remuneration report with a general report providing the creditors with information about
the progress of the Administration, detailing matters resolved and those matters still outstanding.

The general report should assist creditors with understanding:

matters that may have contributed to the Remuneration claim;

complexities or difficulties that have been faced by the Practitioner;

goals that have been achieved since the last report;

outcomes including explanations as to why that outcome was better or worse than originally predicted; and

future tasks to be undertaken and why they need to be done.

for corporate Administrations, information on how to access the Creditor Information Sheet on approving Remuneration in
external administrations (if not previously provided).

The Creditor Information Sheet is designed to fully inform creditors about:

e the process of determining Remuneration; and
e the rights and responsibilities of Practitioners, committee members and creditors.

The Information Sheet (or advice as to how creditors can access this information sheet online) must be provided to creditors before
approval of Remuneration is sought. It may be provided to creditors at the time of advising them of the basis on which Remuneration
will be charged.
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Basis of Fee Approval

Time - Retrospective Time - Prospective Contingent
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Basis of Fee Approval

Time - Retrospective Time - Prospective Fixed Percentage Contingent
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15.4  Sources of Funding

15.4.1 Department of Employment payments
A. Corporate Administrations

Funding received from the Department of Employment (DE) to facilitate a FEG or GEERS
distribution by Appointees may be a limited or partial funding agreement. As such, where higher
fees are incurred than the amount agreed with DE there is no restriction in the administration
being charged for the shortfall on the basis that all Remuneration claimed is necessary and
properly incurred in accordance with ARITA’s Code.

While the money received from DE is not subject to creditor approval and can be paid directly to
the practitioner, any shortfall must be appropriately approved in accordance with the relevant
legislation prior to drawing. In seeking creditor approval for any shortfall, Practitioners must
provide separate disclosure of the total time charged, DE receipt(s) and any shortfall amount in
the Remuneration report.

Practitioners must ensure that they do not “double dip” in relation to FEG or GEERS Remuneration
and that the amount received from DE is allocated to the Administration. To facilitate this,
Practitioners must ensure that any work undertaken in relation FEG or GEERS distributions is
appropriately identified in their time recording system, including an adjustment for any direct
payments from DE.

B. Personal insolvency Administrations

Practitioners must have regard to guidance issued by AFSA in respect of the requirements for
approval of funding received from DE or any shortfall.

15.4.2 Assetless Administration funding

Funding received from ASIC under the Assetless Administration Fund may be a limited or partial
funding agreement. As such, if higher fees are incurred than the amount agreed with ASIC there is
no restriction in the administration being charged for the shortfall on the basis that all
Remuneration claimed is necessary and properly incurred in accordance with ARITA’s Code.

Some funding received from ASIC from the assetless administration fund requires creditor
approval prior to drawing and some types of funding can be paid directly to the practitioner without
creditor approval. Practitioners should refer to RG 109 for ASIC guidance on when approval is
required for assetless administration funding.

If approval is not required, any shortfall must be appropriately approved in accordance with the
Corporations Act prior to drawing. In seeking creditor approval for any shortfall, Practitioners
must provide separate disclosure of the total time charged, ASIC receipt(s) and any shortfall
amount in the Remuneration report.

Practitioners must ensure that they do not “double dip” in relation to this Remuneration and that
the amount received from ASIC is allocated to the Administration. To facilitate this Practitioners
must ensure that any work undertaken for ASIC in relation the Assetless Administration Fund is
appropriately identified in their time recording system, including an adjustment for any direct
payments from ASIC.
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15.4.3 Litigation funding
Remuneration from litigation funding from any source, must be:

e paidinto and drawn from the Administration bank account; and
e disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.4.4 Creditor funding
Remuneration from funding by creditors provided for any purpose, must be:

e paidinto and drawn from the Administration bank account; and
e disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.4.5 Secured creditor funding

Where secured assets are realised in the course of an Administration, except for Appointments as
a Controller, any Remuneration in relation to the realisations, including funds withheld from
realisations or payments made directly by the Secured creditor, must be:

e paidinto and drawn from the Administration bank account; and
o disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.4.6 Indemnities and up-front payments

Remuneration drawn from an indemnity or an up-front payment provided for any purpose, must be
disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.5  General guidance on reporting

The provision to creditors of voluminous detailed information is not a substitute for a clear and
concise report. It is the relevance, quality and focus of the information rather than the quantity and
detail that is important. Creditors and even committees are not necessarily conversant with
insolvency issues and processes, nor do they have the capacity or time to understand WIP records.
Creditors have the right to ask questions and have them answered and to inspect supporting
documentation if requested.

The information provided to creditors must be:

e Sufficient - be in enough detail for the purposes for which it is prepared and in the context of
the work done in the Administration;

e Meaningful - be presented in a way that allows creditors to understand what was done and why
it was done;

e (lear - use non-technical terms so that what is being claimed is readily understandable;

e Relevant - limited to what is needed; and

e Concise.

A Practitioner should:

provide information that is specific to the Administration, rather than generic;
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e try and ensure that the level of information is proportionate to the size and complexity of the
Administration;

e tryto assist committee members or creditors by highlighting the key components of the
Remuneration claim and any areas that committee members or creditors are likely to view as
contentious; and

e provide a summary of relevant information.

Questions from creditors should be anticipated and not discouraged.

Additional information should be provided if requested.

15.6 At the meeting

At a meeting at which a request for approval of Remuneration is being considered, a Practitioner
must:

o table the information provided to creditors/the committee in support of the Remuneration
request; and

e ask creditors whether there are any questions before putting the resolutions for approval of
Remuneration to the meeting.

It is not acceptable to wait until the meeting to provide the required information to creditors.
Additional information provided at the meeting should be limited to:

e responding to creditors’ questions; or
e clarifying information that has already been provided.

Introducing new information at the meeting disadvantages creditors who did not attend the
meeting, or who provided proxies for the meeting based on the information provided prior to the
meeting.

Refer to Chapter 24 for further information about meeting requirements.

15.7  Changing basis of Remuneration

The basis for claiming Remuneration may be changed with creditor consent, however changing the
basis to time based is only possible if proper records have been kept of time and activity. Note the
restriction on fixed fees in section 15.2.3.

Example

A percentage of realisations basis does not require recording of time spent. To change to a time
basis would only be possible if proper records of time spent had been kept.
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16 Approval before drawing Remuneration

Principle 12: A Practitioner is only entitled to draw Remuneration
once it is approved and according to the terms of the approval.

16.1 Drawing of Remuneration

A Practitioner is only entitled to draw Remuneration once it is approved, subject to the terms of
the approval.

Evidence of the approval must be recorded and maintained on the file. In the case of a resolution
of a meeting of creditors, or of the committee, the minutes must be prepared and lodged where
required (for example, with ASIC for corporate Administrations). In the case of court-approved
Remuneration, the court order must be obtained.

If a Practitioner draws Remuneration in accordance with the default provisions under the
Corporations Act or Bankruptcy Act, this must be clearly documented on the Administration file.

If fees have been approved prospectively, in terms that allow them to be drawn at nominated
hourly rates, the Practitioner must only draw the Remuneration progressively, on completion of
the work, unless it is the final Remuneration account for the finalisation of the Administration.

In respect of percentage-based Remuneration, it is acceptable for the Practitioner to draw his or
her Remuneration from each nominated realisation, provided that there are sufficient funds
available to meet higher-ranking priority debts.

In respect of a contingency arrangement, fees may be drawn on the basis approved by creditors.
Any conditions imposed by creditors when approving a contingency arrangement, (for example,
independent assessment of the achievement of a result] must be satisfied before Remuneration is
drawn.

In respect of fixed fees, the terms approved by creditors should be that the fixed amount may be
drawn only at the conclusion of the Administration; or in specified amounts at nominated
milestones in the Administration. Practitioners must not draw fixed fee Remuneration ‘up-front’.

16.2 Monies received in advance

If a Practitioner is provided with money in advance for the costs of conducting a formal insolvency
Administration, the Practitioner is not entitled to apply those monies against their Remuneration
until their Remuneration is approved by the Approving body. For details of when it is acceptable to
receive monies in advance refer to section 6.14.

16.3 Remuneration drawn inappropriately

If a Practitioner becomes aware that fees have been improperly taken, because, for example, the
correct process has not been followed, the Practitioner must immediately repay the amount in
question into the Administration account.
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Remuneration may then only be redrawn on approval being obtained and an explanation as to why
the fees were improperly taken must be provided to creditors at that time.

Fees and expenses incurred in rectifying inappropriately drawn fees must be borne by the
Practitioner.
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17 Resources, expertise and capacity

Principle 13: When accepting an appointment the Practitioner must
ensure that their firm has adequate expertise and resources for the
type and size of the Administration, or the capacity to call in that
expertise and those resources as needed.

Insolvency administrations can range from a straightforward bankruptcy with a residential
property as the only asset, and consumer creditors, or a single director trading company that has
ceased trading to complex and difficult corporate failures, or personal bankruptcies, involving a
wide geographic spread of assets and creditors, including overseas, and involving complex
structures and transactions.

In agreeing to accept an appointment, a Practitioner must have regard to whether their Firm has
the resources and expertise to properly conduct the Administration and where those resources
are located in relation to the Insolvent. This has to be assessed on information reasonably known
at the time of consenting to act. The Practitioner must try to obtain enough information about the
Insolvent before consenting to enable this assessment to be made. When making this assessment,
a Practitioner should have regard to whether the Firm has adequate human and technology
resources, systems and processes to effectively:

monitor work performed on the Administration,
manage risks;

monitor potential conflicts; and

deal with complaints.

Practitioners should always have regard to their professional indemnity insurance (limits and any
exclusions) when deciding whether to accept an Appointment.

Many Practitioners’ Firms have networks or alliances that allow the firm to call upon extra
resources should the need arise. Such arrangements can be taken into account by the Practitioner
in deciding whether to consent.

However a Practitioner must not consent to be appointed to an Administration that the Practitioner
knows to be beyond their capacity, based on an expectation that the Practitioner should be able to
seek other assistance on an informal basis.

A Practitioner takes a personal appointment as an Appointee. The Practitioner must not take on an

Appointment if they do not themselves have adequate capacity to properly oversee the
Administration, and to supervise staff assisting them.
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18 Practice Quality Assurance

Principle 14: Members must implement policies, procedures and
systems to ensure effective quality assurance.

18.1 Policies

Members must implement policies, procedures and systems within their Firm to ensure effective
quality assurance. More specifically, Practitioners should apply APES320. A copy of APES320 can
be accessed from the Accounting Professional and Ethical Standards Board website
(www.apesb.org.au).

In addition to the requirements of APES 320, Practitioners must develop and implement policies,
systems and processes that enable adherence to this Code and in particular the provisions
relating to:

e Independence;
e Remuneration; and
e Competition and Promotion.

18.2 Maintenance of Administration files

A Practitioner must prepare and maintain working papers that appropriately document the work
performed on the Administration. The documentation prepared by the Practitioner must:

e provide a sufficient and appropriate record of the procedures performed for the
Administration, in particular how key issues were dealt with and significant decisions that
were made;

e demonstrate that the Administration was conducted in accordance with the Legislation, this
Code and regulatory requirements.

Files may be maintained either in paper or electronically. Notwithstanding how files are
maintained, Practitioners should have in place controls to ensure that files satisfy the
requirements of the Code.

A Practitioner may destroy these working papers in accordance with the requirements of the
Legislation as applicable.

18.3 Checklists

A Practitioner must maintain current checklists for all types of administrations undertaken by the
Practitioner. This includes for pre-appointment independence requirements referred to at section
6.16.

A Practitioner must use an appropriate checklist for every Administration to which the Practitioner
is appointed.
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19 Compliance Management

Principle 15: Members must implement policies, procedures and
systems to ensure effective compliance management.

Insolvency is a highly regulated profession and compliance with the Legislation, fiduciary
obligations and the requirements of this Code is essential.

Practitioners have extensive powers and privileges and have commensurate duties and
obligations. The cost of compliance is real, but the potential impact of non-compliance on public
confidence is unacceptable for the profession and the insolvency regime.

The Australian Standard for Compliance AS 3806 (available at www.saiglobal.com] provides a
useful template for Members when establishing or reviewing their compliance framework. AS
3806 defines compliance as adhering to the requirements of laws, industry and organisational
standards and codes, principles of good governance and accepted community and ethical
standards.

AS 3806 sets the following principles for supporting compliance management:
Commitment
The principles supporting compliance programs that relate to commitment are:

e Principle 1: Commitment by the governing body and top management to effective compliance
that permeates the whole organisation.

e Principle 2: The compliance policy is aligned to the organisation’s strategy and business
objectives, and is endorsed by the governing body.

e Principle 3: Appropriate resources are allocated to develop, implement, maintain and improve
the compliance program.

e Principle 4: The objectives and strategy of the compliance program are endorsed by the
governing body and top management.

e Principle 5: Compliance obligations are identified and assessed.

Implementation
The principles supporting compliance programs that relate to implementation are:

e Principle 6: Responsibility for compliant outcomes is clearly articulated and assigned.

e Principle 7: Competence and training needs are identified and addressed to enable employees
to fulfil their compliance obligations.

e Principle 8: Behaviours that create and support compliance are encouraged and behaviours
that compromise compliance are not tolerated.

e Principle 9: Controls are in place to manage the identified compliance obligations and achieve
desired behaviours.

Monitoring and Measuring

The principles supporting compliance programs that relate to monitoring and measuring are:
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e Principle 10: Performance of the compliance program is monitored, measured and reported.
e Principle 11: The organisation is able to demonstrate its compliance program through both
documentation and practice.

Continual Improvement
The principle supporting compliance programs that relates to continual improvement is:

e Principle 12: The compliance program is regularly reviewed and continually improved.
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20 Risk Management

Principle 16: Members must implement policies, procedures and
systems to ensure effective risk management.

20.1 Policies

Every appointment contains a range of risks to be managed. While liability insurance provides a
degree of protection, it cannot be relied upon as the sole risk management strategy. Insurance
cannot protect against risks associated with breaches of independence or failure to lodge
documents, or take action on time.

The Australian Professional and Ethical Standards Board maintains APES 325 which may be of
some assistance to Members.

The AS/NZS IS0 31000:2009 (available at www.saiglobal.com) provides a useful template for
Members when establishing an appropriate risk management program.

20.2  ldentity of Director(s)/individual Insolvent(s]
A Practitioner must make reasonable enquiries to satisfy themselves of the identity of the

director(s)/individual Insolvent(s) prior to accepting an Appointment, where the Appointment is
being made by the director(s)/individual Insolvent.

20.3  Joint and Several Appointments
Where a Practitioner accepts Co-appointments with another insolvency practitioner, they:
e make this decision with the knowledge that all Appointees are equally responsible for all

decisions made on Co-appointments; and
e should ensure that their Firm has in place policies and procedures to ensure that all

Appointees are knowledgeable about the conduct of the Administration, even if one Appointee

is leading the conduct of the Administration.
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21 Complaints Management

Principle 17: Members must implement policies, procedures and
systems to ensure effective complaints management.

The nature of insolvency work means that Members and their Firms are likely to receive
complaints from stakeholders in Insolvency Administrations during the course of their career. All
complaints must be taken seriously and handled effectively.

An effective complaints management system will ensure that all complaints are properly handled
and provides an opportunity to obtain feedback on the quality of work done and if used effectively it
is a useful diagnostic for quality assurance.

The failure to effectively manage complaints may result in their escalation to Regulators and
professional bodies which can be costly and time consuming to manage and may damage
reputation unnecessarily.

The Australian Standard for Complaints Management AS-1S0-10002-2006 (available at
www.saiglobal.com] provides a useful reference for Members when establishing an appropriate
complaints management system.

Key points for an effective complaints management system should include:

e astatement about how stakeholders in an Administration can contact the Firm with queries;

e aclear process for staff to follow when a complaint is received;

e aprocess to deal with minor complaints by Appointee or Administration staff (providing
guidance on what would be a minor complaint);

e aprocess for escalating complaints or dealing with complaints that are not of a minor nature;
delegation of an appropriate person (“complaints manager”) not involved in the conduct of the
Administration to be responsible for handling the complaint. This may be one person in a large
firm who is no longer practising in insolvency (ie Chief Operating Officer) or may rotate to a
partner not appointed to the Administration in a small firm;

e establishment and maintenance of a complaints register;

e aprocess to be followed by the complaints manager in respect of all complaints referred to
him or her;

e aprocess for ensuring that the outcome of complaints are used to improve the Firm policies,
procedures and systems; and

e asetof Firm principles relating to complaints handling.
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Part D: Practice Notes and Templates

22 Declaration of Independence, Relevant
Relationships and Indemnities

A DIRRI must be provided to creditors by Practitioners for all corporate and personal insolvency
appointments, excluding appointments as a Controller and liquidator in a members’ voluntary
liquidation. This obligation extends to Practitioners who have been invited to replace the
Incumbent.

The template provided here is a guide to assist Practitioners with meeting their disclosure
requirements.

Full guidance on the DIRRI can be found in Section 6.17 of the Code.

22.1 DIRRI Template

[Insolvent name]
[ACN / Estate number]

This document requires the Practitioner/s appointed to an insolvent entity to make declarations as
to:

A, their independence generally;
B. relationships, including

i the circumstances of the appointment;
ii any relationships with the [company/debtor] and others within the previous 24

months;
iii any prior professional services for the [company/debtor] within the previous 24
months;
iv. that there are no other relationships to declare; and
C. any indemnities given, or up-front payments made, to the Practitioner.

This declaration is made in respect of myself, my partners, [firm namel and [list any entities
covered by the extended definition of firm].

A. Independence

I/We, [name, firm/have undertaken a proper assessment of the risks to my/our independence
prior to accepting the appointment as [liqguidator/administrator/trustee] of [Insolvent name]in
accordance with the law and applicable professional standards. This assessment identified no real
or potential risks to my/our independence. | am/We are not aware of any reasons that would
prevent me/us from accepting this appointment.
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B. Declaration of Relationships
i.  Circumstances of appointment

This appointment was referred to me/us by [firm/organisation of referrer and connection to
Insolvend. | believe that this referral does not result in a conflict of interest or duty because:

e [Explain here why, in your opinion, the referral does not result in a conflict of interest or duty]

I/We had [number] meetings with the [Insolvent name, directors (/f applicable] and its advisors]
during [#ime period] for the purposes of:

o [Explain relevant issues discussed having regards to the limitations imposed under Principle 2
in respect of pre-appointment advicel.

I/We received [remuneration amount/for this advice.

In my opinion, this/these meeting(s) does/do not affect my/our independence for the following
reasons:

e [provide here the Appointee’s reasons for believing that the relationship does not result in a
conflict of interest or dutyl.

| have provided no other information or advice to the [/nsolvent name, directors [if applicable] and
its advisors/prior to my appointment beyond that outlined in this DIRRI.

ii. Relevant Relationships (excluding Professional Services to the Insolvent)
Neither I/of us, nor my/our firm, have, or have had within the preceding 24 months, any
relationships with //nsolvent name], an associate of [/nsolvent] a former insolvency practitioner
appointed to //nsolvent/or any person or entity that has security over the whole or substantially
whole of [/nsolvent name s/ property.

or

I/We, or a member of my/our firm, have, or have had within the preceding 24 months, a
relationship with:

Name Nature of relationship Reasons

| believe that this relationship does not
result in a conflict of interest or duty
because:

ii. Prior Professional services to the Insolvent

Neither |/we, nor my/our firm, have provided any professional services to //nsolvent name]in the
previous 24 months.
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or

I/We, or a member of my/our Firm, have provided the following professional services to //nsolvent
name]in the 24 months prior to the acceptance of this appointment:

Nature of Professional Service Reasons

| believe that this relationship does not result in a conflict
of interest or duty because:

iv. No other relevant relationships to disclose

There are no other known relevant relationships, including personal, business and professional
relationships, from the previous 24 months with [/nsolvent namel, an associate of [/nsolvent
namel, a former insolvency practitioner appointed to [/nsolvent namel or any person or entity that
has security over the whole or substantially whole of [/nsolvent names] property that should be
disclosed.

C. Indemnities and up-front payments

I/We have been provided with the following indemnities [and/or upfront payments for
remuneration)] for the conduct of this [Administration typel-

Name Relationship with [Insolvent Nature of indemnity or payment
name]

This does not include statutory indemnities. |/We have not received any other indemnities or
upfront payments that should be disclosed.

or
I/We have not been indemnified in relation to this administration, other than any indemnities that
|/we may be entitled to under statute and I/we have not received any up-front payments in respect

of my/our remuneration or disbursements.

Dated:

[signed, Practitioner name] [signed, Practitioner name]

Note:
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1. If circumstances change, or new information is identified, | am/we are required under the Corporations Act
2001 and ARITA’s Code of Professional Practice to update this Declaration and provide a copy to creditors with
my/our next communication as well as table a copy of any replacement declaration at the next meeting of the
insolvent’s creditors.

2. Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the
Practitioner is no longer independent. The purpose of components B and C of the DIRRI is to disclose
relationships that, while they do not result in the Practitioner having a conflict of interest or duty, ensure that
creditors are aware of those relationships and understand why the Practitioner nevertheless remains
independent.

[*** DOES NOT FORM PART OF DIRRI***
Important points for Practitioners to note when preparing a DIRRI:

o ARITA’s Code of Professional Practice provides guidance on the completion of the DIRR/ and should be
referred to when completing this template.
e aPractitioner’s firm is defined to include:

(al A sole practitioner, partnership, corporation or other entity of professionals;
[b] An entity that controls such parties through ownership, management or other means;

[c] An entity controlled by such parties through ownership, management or other means; or in which they
share in the profits; or

[d] Practices operating under the same, or substantially the same, business name, whatever the financial
arrangement.

e anAssociate is defined in ARITA's Code of Professional Practice - For Administrations under the Corporations
Act, Associate has the meaning according to that Act. For personal insolvency administrations, Associate is a
spouse, dependent or direct relative of the Insolvent, or the spouse or dependant of a direct relative, and any
entity with which the Insolvent or any of the persons previously mentioned are associated with (refer é.10 for
further information). Therefore, the term Associate includes directors and associated entities of an insolvent
corporation.

e /nco-appointments, each Practitioner must sign the DIRRI. A DIRR/ can only be issued without all signatures
in exceptional circumstances, which must be documented on the file and a fully signed DIRRI must be provided
to creditors as soon as possible.

o /fthe Appointment is under Part X of the Bankruptcy Act, Practitioners must comply with the particular
requirements of the Bankruptcy Act.

e Although the use of a DIRRI may not be required under law in certain Administrations, the Code requires a
DIRRI to be issued on all Administrations except Appointments as Controller.]
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23 Remuneration Report

23.1 Overview and Explanation of the Recommended Report

The recommended format for a report to creditors should be used by Practitioners seeking
retrospective and/or prospective determination of Remuneration on a time basis, although aspects
of the report may be useful for other remuneration bases.

This report may not be suitable for reporting on Remuneration for an appointment as a Controller,
and Practitioners in those appointments should seek guidance from their appointor as to the
required format of their Remuneration reporting.

Reports should be tailored to the particular circumstances of each Administration.
In providing information in a report, the external Practitioner should as a matter of good practice:

e provide information that is specific to the Administration, rather than generic;

e ensure, where possible, that the level of information is proportionate to the size and
complexity of the Administration;

e tryto assist committee members or creditors by highlighting the key components of the

Remuneration claim and any areas that committee members or creditors are likely to view as

contentious;

provide a summary of high-level information;

explain that further levels of detail are available at the meeting or on request;

make explanations concise and clear; and

provide disclosure that is meaningful, clear, succinct and appropriate overall.

The courts expect a Practitioner to exercise their professional judgment when putting together a
report to committee members or creditors.

It is recommended that the Remuneration report accompany or be combined with a general report
that the Practitioner is preparing for committee members or creditors. For example, where a
voluntary administrator is seeking the determination of Remuneration at the meeting to consider
the company’s future and the Practitioner is already under an obligation to prepare a section 439A
report.

Committee members or creditors may or may not be familiar with insolvency procedures and are
not being remunerated for their time. Therefore, providing more information does not necessarily
inform creditors in a more effective manner than providing less: it is the relevance and quality of
the information, rather than the quantity, that is the key.

At the meeting, it is good practice for committee members or creditors to be made aware that all

supporting documentation may be viewed if requested, provided sufficient notice is given to the
Practitioner.
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23.2  Structure of the Recommended Reports

23.2.1 Initial advice to creditors
This is the suggested format for the initial advice to creditors on Remuneration:
Remuneration Methods

There are four basic methods that can be used to calculate the remuneration charged by an
insolvency practitioner. They are:

Time based / hourly rates

This is the most common method. The total fee charged is based on the hourly rate charged for
each person who carried out the work multiplied by the number of hours spent by each person on
each of the tasks performed.

Fixed Fee

The total fee charged is normally quoted at the commencement of the administration and is the
total cost for the administration. Sometimes a practitioner will finalise an administration for a
fixed fee.

Percentage

The total fee charged is based on a percentage of a particular variable, such as the gross proceeds
of assets realisations.

Contingency
The practitioner’s fee is structured to be contingent on a particular outcome being achieved.
Method chosen

Given the nature of this administration we propose that our remuneration be calculated on [/nsert
basis]. This is because:

[ Provide reasoning for the fee calculation method chosen.]

Explanation of [Hourly Rates/Fixed fee/Percentage/Contingency]

Use the following guidance for time based remuneration:

The rates for our remuneration calculation are set out in the following table together with a
general guide showing the qualifications and experience of staff engaged in the administration and

the role they take in the administration. The hourly rates charged encompass the total cost of
providing professional services and should not be compared to an hourly wage.
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Title Description ’ Hourly Rate
(excl GST)

Appointee $

Director/

Senior Manager

Manager

Supervisor

Senior

Intermediate

Secretary

Clerk

Junior

AP | A [P | |[ A A |

[Notes:

7. Each firm should develop a table which is appropriate for their firm using the columns set down in the
above table.

2. These are example titles only. Each firm should use the titles appropriate to their firm.

3. Information that should be incorporated in the description column includes years of experience,
qualifications, education, staff supervised etc.]

For time based remuneration claims, the Practitioner must also include his or her best estimate of
the costs of the administration to completion or to a specified milestone.

Where the Practitioner is appointed to the Insolvent, in the case of a company by the directors, or
the case of an individual by the Insolvent, any estimate provided to the directors/individual
Insolvent must be disclosed. Note the requirements to ensure consistency of the estimates
provided to directors/individual Insolvent and the creditors, or an explanation for any variance
(6.13).

If fixed fee, percentage of realisations or contingency arrangements are proposed, use the
following guidance for this section of the initial advice to creditors:

If charging on a fixed fee basis, a fixed amount quote for the cost of the administration, details of
what services are included as part of the fixed fee and the basis upon which the balance of
services will be charged.

If using a percentage of realisations method, the percentage to be applied, clearly documenting
what the percentage is to be applied to, when the remuneration will be paid and the expected
range of possible remuneration outcomes.

If a contingency arrangement within the scope of this Code is proposed, there must be full
disclosure of the proposed arrangement and the range of possible remuneration outcomes.

If it is intended that some services will be provided on a different basis, the reporting obligations
for each different basis must be complied with.
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Disbursements
Disbursements are divided into three types:

o Externally provided professional services - these are recovered at cost. An example of an
externally provided professional service disbursement is legal fees.

e Externally provided non-professional costs such as travel, accommodation and search fees -
these are recovered at cost.

e Internal disbursements such as photocopying, printing and postage. These disbursements, if
charged to the Administration, would generally be charged at cost; though some expenses
such as telephone calls, photocopying and printing may be charged at a rate which recoups
both variable and fixed costs. The recovery of these costs must be on a reasonable commercial
basis.

| am/We are not required to seek creditor approval for disbursements, but must account to
creditors. Details of the basis of recovering internal disbursements in this administration are

provided below . Full details of any actual costs incurred will be provided with future reporting.

Basis of disbursement claim

Internal Disbursements [Suggestion Only - delete or add details as Rate
appropriate to the disbursements claimed] (Excl GST)

Advertising [At Cost or X]
Binding $[X.XX] per bind
Courier [At Cost or X]
Faxes & Photocopies $IX.XX] per page
Postage [At Cost or X]
Stationery

- Folders $[X.XX] per folder
- Filing Index $IXXX per set of X]
Staff per diem travel allowance $IX.XX per day]
Staff vehicle use $IX.XX per km]

Scale applicable for financial year ending XX XXXX XXXX

23.2.2 Approval requests

A. Structure of the Remuneration approval request report

The recommended report is divided into eleven parts with the first seven being Remuneration

specific.

Part 1: Declaration

Part 2: Executive summary

Part 3: Description of Work

Part 4: Calculation of Remuneration

Part 5: Statement of Remuneration claim

Part 6: Remuneration recoverable from external sources
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Part 7: Disbursements

Part 8: Report on Progress of the Administration
Part 9: Summary of Receipts and Payments

Part 10: Queries

Part 11: Information sheet

In practice, the report should form a coherent narrative where an overview and status report is
followed by the substantive claims and then general explanatory information.

Part 1: Declaration

This is a declaration by the Practitioner that he or she has reviewed the Remuneration claim and it
is necessary and proper for the conduct of the Administration.”

Part 2: Executive Summary

The executive summary provides readers with a summary of Remuneration approved to date and
the Remuneration for which the Practitioner is currently seeking approval.

Part 3: Description of Work
The tasks which Practitioners undertake can be broadly divided into seven categories. These are:

Assets
Creditors
Employees
Trade On
Investigation
Dividend
Administration

@ "0 o0 oo

Information on the seven categories is to be set out in table form making it easy for creditors to
understand the type and purpose of work being undertaken. A typical list of tasks is included as
guidance. The narrative provided must be sufficient, meaningful, open and clear and provide
specifics of the work done for this particular appointment.

The table format should be used for both retrospective and prospective fee approval requests (a
separate table for each fee request/resolution).

The table included in the report for the particular Administration should properly reflect the work
done / to be done on that appointment. Inclusion of the full typical list of tasks from the General
Description column for all appointments is not appropriate and is not a proper reflection of the
work undertaken / to be undertaken on the appointment. That column is indicative only and should
be amended to suit the particular appointment. Use specific details (i.e., detailing specific asset or
class of asset realisations). Proper time recording systems should be able to readily generate
reports thus reducing the time taken to prepare this information.

2 Note that IG Practice Direction 18 specifically requires a statement that the costs are “necessary and
reasonable”.
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Where the method of Remuneration is time based, dollar value of Remuneration attributed to that
category of work and hours taken should be included under the task heading for each task
category.

Further details and particulars may be required for large Administrations (i.e more or different
sub-categories) or where the Remuneration claimed relates to a lengthy period of time [i.e. may
need to be divided into time periods).

If non-insolvency services are provided by the Firm in the Administration, an additional category
and adequate description of tasks undertaken, for any services provided must be added to the
table. For example, if the Firm’s tax division provided services to the Administration, a description
of tasks undertaken by the tax division would need to be added to the end of the table.

Part 4: Calculation of Remuneration (Time Basis)

The suggested format provides all the information necessary to allow a creditor to understand the
calculations for the claim for Remuneration. Who did what for how long and at what rate?

If non-insolvency services are provided by the Firm in the Administration, an additional Calculation
of Remuneration table must be included for those non-insolvency services.

Part b: Statement of Remuneration claim

Full and exact statements, including precise dollar amounts, of all Remuneration resolutions for
which approval is being sought must be included here.

The Remuneration approval sought at the meeting must be in accordance with the statements
provided in the Remuneration report.

Part 6: Remuneration recoverable from external sources

Where payments are received from external sources such as DE, ASIC, litigation funding, creditor
funding, up-front payments, indemnities etc, details of that funding should be provided in this
section of the report.

Part 7: Disbursements

The suggested format provides for general information on Disbursements, a declaration by the
Practitioner as to the necessary and proper status of the Disbursements paid, details of
Disbursements claimed from the administration by the Practitioner and their Firm, and the basis
of Disbursement claims.

Part 8: Report on Progress of the Administration

It is common practice to include a progress report with the Remuneration report. While not
forming part of the Remuneration claim, it provides context for creditors to understand the stage
of the Administration - work completed, work under way, work still to be undertaken. The
progress report may be incorporated as part of a more general report to creditors rather than as
part of the Remuneration report.
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Part 9: Summary of Receipts and Payments

The report must include a summary of receipts and payments for the Administration prepared up
to a date as close as possible to the date on which the report is given to creditors.

Part 10: Queries

Information must be provided to creditors on their right to obtain further information. How this
information can be obtained should be detailed here.

Part 11: Information Sheet

Creditors must be provided with either the actual information sheet or instructions on how to
access it prior to them being requested to approve a Remuneration claim. This information should
be included in this section of the report.

B. Approval Request report pro-forma

Part 1: Declaration

|, /name, firm/have undertaken a proper assessment of this remuneration claim for my
appointment as [Appointment type] of [Insolvent]in accordance with the law and applicable
professional standards. | am satisfied that the remuneration claimed is in respect of necessary
work, properly performed, or to be properly performed, in the conduct of the Administration.

Part 2: Executive Summary

To date, /no remuneration/remuneration totalling $/amount]/has been approved and paid in this
administration. This remuneration report details approval sought for the following fees:

Period /Suggestion only - delete or add details as appropriate] Report Amount
Reference (ex GST)

Past remuneration approved:

[period] $/amount]
[period] $/amount]
Total past remuneration approved BITOTAL]

Current remuneration approval sought:

Voluntary Administration

Resolution /#]- [date from] - [date to] X7 $/amount]
Resolution [#]. [date from] - [date to]* X7 $/amount]
Resolution /#: [date from] - signing of the Deed of Company

Arrangement (if applicable)* X7 $/amount]
Total - Voluntary Administration* $lamount]

Deed of Company Arrangement [if applicable/

Resolution /#/: Commencement of Deed of Company Arrangement
to [completion/milestone/date* X7 $/amount]
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Period /Suggestion only - delete or add details as appropriate] Report Amount
Reference (ex GST)

Liquidation [if applicable]

Resolution /#: Commencement of liquidation to

[completion/milestone/date}* X7 $/amount]

* Approval for the future remuneration sought is based on an estimate of the work necessary to the
completion of the administration. Should additional work be necessary beyond what is contemplated,
further approval may be sought from creditors.

Remuneration sought in relation to groups should be separately identified in summary table, in a
format similar to the below.

Period

Report
Reference

Group Entity 1

Amount
(ex GST)

Group Entity 2

Amount
(ex GST)

Group Total

Amount
(ex GST)

Please refer to report section references detailed in the above table for full details of the

calculation and composition of the remuneration approval sought.

This is consistent with the estimate of costs provided in the Initial Advice to Creditors dated [date],
which estimated a cost to /completion/milestone] of the administration of $/amount/(excluding
GST). OR This differs to the estimate of costs provided in the Initial Advice to Creditors dated
[date], which estimated a cost to /completion/milestone] of the administration of $/amount]
(excluding GST), for the following reasons:

o [detail reasons]

Part 3: Description of work completed / to be completed

Resolution [#] from [date] to [date][Note: A separate description of work completed / to be
completed (ie. table below] must be provided for each resolution sought and this should be
consistent with the executive summary. A separate remuneration report is NOT required for each

resolution sought.]

Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]
Sale of Business as a Going Preparing an information memorandum
Concern Liaising with purchasers
Assets ) ) . _
Internal meetings to discuss/review offers received
[hours]
[$ x] Plant and Equipment Liaising with valuers, auctioneers and interested
parties
Reviewing asset listings
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Task Area

General Description

Includes [Suggestion Only - delete or add details
as appropriate to the work done]

Sale of Real Property

Liaising with valuers, agents, and strata agent
Attendance at auction

Assets subject to specific
charges

All tasks associated with realising a charged asset

Debtors

Correspondence with debtors
Reviewing and assessing debtors ledgers
Liaising with debt collectors and solicitors

Stock

Conducting stock takes
Reviewing stock values
Liaising with purchasers

Other Assets

Tasks associated with realising other assets

Leasing

Reviewing leasing documents
Liaising with owners/lessors
Tasks associated with disclaiming leases

Creditors
[hours]

[$x]

Creditor Enquiries

Receive and follow up creditor enquiries via
telephone

Maintaining creditor enquiry register

Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post

Correspondence with committee of creditors
members

Retention of Title Claims

Search to the PPSR register

Notify PMSI creditors indentified from PPSR register
Receive initial notification of creditor’s intention to
claim

Provision of retention of title claim form to creditor
Receive completed retention of title claim form
Maintain retention of title file

Meeting claimant on site to identify goods
Adjudicate retention of title claim

Forward correspondence to claimant notifying
outcome of adjudication

Preparation of payment vouchers to satisfy valid
claim

Preparation of correspondence to claimant to
accompany payment of claim (if valid)

Secured creditor reporting

Notifying PPSR registered creditors of appointment
Preparing reports to secured creditor
Responding to secured creditor’s queries

Creditor reports

Preparing section 439A report, investigation,
meeting and general reports to creditors

Dealing with proofs of debt

Receipting and filing POD when not related to a
dividend

Corresponding with OSR and ATO regarding POD
when not related to a dividend

Meeting of Creditors

Preparation of meeting notices, proxies and
advertisements
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Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]

Forward notice of meeting to all known creditors
Preparation of meeting file, including agenda,
certificate of postage, attendance register, list of
creditors, reports to creditors, advertisement of
meeting and draft minutes of meeting.
Preparation and lodgement of minutes of meetings
with ASIC

Responding to stakeholder queries and questions
immediately following meeting

Shareholder enquiries Initial day one letters

ITAA Section 104-145(1) declarations

Responding to any shareholder legal action

Employees enquiries Receive and follow up employee enquiries via
telephone

Maintain employee enquiry register

Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post

Preparation of letters to employees advising of their
entitlements and options available

Receive and prepare correspondence in response to
employees objections to leave entitlements
FEG/GEERS Correspondence with FEG/GEERS

Preparing notification spreadsheet

Preparing FEG/GEERS quotations

Preparing FEG/GEERS distributions

Calculation of entitlements Calculating employee entitlements

Reviewing employee files and company’s books and
records

Reconciling superannuation accounts

Reviewing awards

Liaising with solicitors regarding entitlements
Employee dividend Correspondence with employees regarding dividend
Correspondence with ATO regarding SGC proof of
debt

Calculating dividend rate

Preparing dividend file

Advertising dividend notice

Preparing distribution

Receipting POD

Adjudicating POD

Ensuring PAYG is remitted to ATO

Workers compensation claims Review insurance policies

Receipt of claim

Liaising with claimant

Liaising with insurers and solicitors regarding
claims

Identification of potential issues requiring attention

Employees
[hours]

[$x]
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Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]

of insurance specialists

Correspondence with insurer regarding initial and
ongoing workers compensation insurance
requirements

Correspondence with previous brokers

Other employee issues Correspondence with Child Support
Correspondence with Centrelink
Trade On Management Liaising with suppliers

Liaising with management and staff
Attendance on site

Authorising purchase orders

Maintaining purchase order registry
Preparing and authorising receipt vouchers
Preparing and authorising payment vouchers
Liaising with superannuation funds regarding

Trade On contributions, termination of employees

[hours] employment

[$x] Liaising with OSR regarding payroll tax issues
Processing receipts and Entering receipts and payments into accounting
payments system
Budgeting and financial Reviewing company’s budgets and financial
reporting statements

Preparing budgets

Preparing weekly financial reports
Finalising trading profit or loss
Meetings to discuss trading position

Conducting investigation Collection of company books and records
Correspondence with ASIC to receive assistance in
obtaining reconstruction of financial statements,
company’s books and records and Report as to
Affairs

Reviewing company’s books and records

Review and preparation of company nature and
history

Conducting and summarising statutory searches
Preparation of comparative financial statements
Preparation of deficiency statement

Review of specific transactions and liaising with
directors regarding certain transactions

Liaising with directors regarding certain
transactions

Preparation of investigation file

Lodgement of investigation with the ASIC
Preparation and lodgement of supplementary report
if required

Examinations Preparing brief to solicitor

Liaising with solicitor(s) regarding examinations
Attendance at examination

Investigation
[hours]

[$x]

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 114



A

ARITA

Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]

Reviewing examination transcripts

Liaising with solicitor(s) regarding outcome of
examinations and further actions available
Litigation / Recoveries Internal meetings to discuss status of litigation
Preparing brief to solicitors

Liaising with solicitors regarding recovery actions
Attending to negotiations

Attending to settlement matters

ASIC reporting Preparing statutory investigation reports
Preparing affidavits seeking non lodgements
assistance
Liaising with ASIC

Processing proofs of debt Preparation of correspondence to potential

creditors inviting lodgement of POD

Receipt of POD

Maintain POD register

Adjudicating POD

Request further information from claimants
regarding POD

Preparation of correspondence to claimant advising
outcome of adjudication

Dividend procedures Preparation of correspondence to creditors advising
Dividend of intention to declare dividend
[hours] Advertisement of intention to declare dividend
[$x] Obtain clearance from ATO to allow distribution of

company’s assets

Preparation of dividend calculation

Preparation of correspondence to creditors
announcing declaration of dividend

Advertise announcement of dividend

Preparation of distribution

Preparation of dividend file

Preparation of payment vouchers to pay dividend
Preparation of correspondence to creditors
enclosing payment of dividend

Correspondence
Document maintenance/file First month, then six monthly administration review
review/checklist Filing of documents
File reviews
Administration Updating checklists
[hours] Insurance Identification of potential issues requiring attention
[$x] of insurance specialists

Correspondence with insurer regarding initial and
ongoing insurance requirements

Reviewing insurance policies

Correspondence with previous brokers
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Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]

Bank account administration Preparing correspondence opening and closing
accounts

Requesting bank statements

Bank account reconciliations

Correspondence with bank regarding specific

transfers

ASIC Form 524 and other forms Preparing and lodging ASIC forms including 505,
524,911 etc
Correspondence with ASIC regarding statutory
forms

ATO and other statutory Notification of appointment

reporting Preparing BAS
Completing group certificates

Finalisation Notifying ATO of finalisation

Cancelling ABN / GST / PAYG registration
Completing checklists

Finalising WIP
Planning / Review Discussions regarding status of administration
Books and records / storage Dealing with records in storage
Sending job files to storage
Other [Insert description of services linsert details of included tasks eg tax, general
professional undertaken] accounting etc]
services provided
by the Firm

Additional matters particular to Personal Insolvency Administrations may include:

Task Area General Description Includes [Suggestion Only - delete or add details
as appropriate to the work done]

Income assessments Liaising with the Bankrupt during each contribution
assessment period in relation to particulars of
income derived during the period, including as to
number of dependants and circumstances etc
Assessing the Bankrupt in accordance with the
Bankruptcy Act and serving assessment
Monitoring the income of the Bankrupt during the

Assets course of the bankruptcy, including as to any change
[hours] o
$ x] in circumstances
Receipting income contributions.
Non-divisible property Assessing personal property of the Bankrupt
Assessing value of car, tools of trade and realising
excess
Family issues Assessing value of family home and contributions to

its purchase etc.
Determine security over home and current equity,

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 116



A

ARITA

Task Area

General Description

Includes [Suggestion Only - delete or add details
as appropriate to the work done]

including current payments under mortgage.
Arrange for sale of home including discussions with
non-bankrupt spouse as to their equity

Arrange for vacant possession and sale

Assess possible family law or other claims by
spouse.

[hours]

[$x]

Investigation

Collection of books and records,
statement of affairs etc of
Bankrupt

Reviewing books & records

Obtain Statement of Affairs from Bankrupt(s) and
review and pursue further inquiries, searches
Preparation of and issuing of demand notices under
the Act to various entities — business partners,
family members etc associated with the
Bankrupt(s).

Liaising with Official Receiver as to issue of notices.
Analysing books and documents received.

Searches

Carrying out searches of Land Titles Office, ASIC,
etc.

Assess bank accounts and notify banks etc,
including as to payment of Bankrupt's salary and
access to funds for living expenses etc

Transactions

Review of transactions which may be voidable under
the Act, in particular in relation to transfer to family
members, or trusts.

Assess superannuation of the Bankrupt and
circumstances of prior and current payments into
fund.

Conduct issues

Assess conduct of Bankrupt as to extension of
bankruptcy.

Lodge Objection to Discharge including preparation
of relevant reasons and grounds.

Assessing and reporting possible offences to AFSA.

[hours]

[$x]

Administration

AFSA reporting

Preparing of and lodgement of Annual Estate
Returns with AFSA

Reconciliation and calculation of Realisations and
Interest Charge

Lodgement of Realisation and Interest Charge

Return

Part 4: [Resolution X]- Calculation of Remuneration

Employee ' [Position $/hour Total Total Task Area

> (@] m — [~ 5 o P >
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Appointee
Appointee
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Total

GST

Total (Incl GST)
Average hourly rate

Other professional services provided by th

AA A [HA

firm

D

Employee " IPosition $/hour Total Total Non-insolvency Service
(ex GST) actual ($)
hours

¢ £ 92IAIBS

¢ | 92IAIBS
N ACRITNELS

Total

GST

Total (Incl GST)
Average hourly rate

A AR

[Note 1: The inclusion of Employee names is not mandatory, but some form of coding should be
used e.g. Employee A. The name of the Appointee and Co-appointees must be identified.]

[Note Regarding claims for Future fees

If the Practitioner is intending to request approval of prospective remuneration, the Practitioner
must provide the following information to the approving body:

e asummary description of the major tasks still remaining to be done on the Administration;

e an explanation of the estimated fees remaining to complete the Administration (or to the next
major milestone), including the estimated fees for each major task.

The Practitioner may also choose to estimate the time to be spent by the staff at different levels.

The format in which this information is provided should be consistent with that provided for
retrospective remuneration approvals in Part 3. The Practitioner may also choose to include the
table in Part 4 for future fees, but this is not mandatory. It is recommended that each agreement or
resolution sought be clearly labelled to enable easy reference to the executive summary (e.g.
Resolution 1, Resolution 2 ...).]

Part 5: Statement of remuneration claim
The Practitioner must clearly:

e state the precise terms of the agreement sought from the committee or the resolution(s)
sought from creditors;
e set out the total remuneration previously determined; and
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e indicate whether they will be seeking the determination of further remuneration at some time
in the future.
For any future fee requests:

e the monetary cap on the remuneration;

e an explanation as to what the cap represents; and

e when it is proposed that the fees be drawn.

It is recommended that each agreement or resolution sought be clearly labelled to enable easy
reference to the executive summary (e.g. Resolution 1, Resolution 2 ...).

Part 6: Remuneration recoverable from external sources

In respect of corporate Administrations, Remuneration payments received in relation to the Fair
Entitlements Guarantee Act 2012 or predecessor schemes, or from the Assetless Administration
Fund operated by ASIC are considered separate arrangements involving a limited or partial
funding agreement. Where higher fees are incurred than the amount covered by the funding
agreement there is no restriction in the Administration being charged for the shortfall on the basis
that all remuneration claimed is necessary and properly incurred in accordance with ARITA’s
Code.

While the money received under the funding arrangement is not subject to creditor approval and
can be paid directly to the practitioner, any shortfall must be appropriately approved in accordance
with the appropriate legislation prior to drawing. In seeking creditor approval for any shortfall,
ARITA recommends that specific disclosure of the total time charged, funding receipt(s) and
shortfall amount be made in the remuneration report. Particular care must be taken to ensure that
the Administration is not charged for amounts recovered from under the funding.

In respect of personal insolvency Administrations, Practitioners should refer to guidance issued by
AFSA in respect of approval of payments from DE and claiming any shortfall.

Any funding obtained from other external sources, such as litigation funding, creditor funding, up-
front payments, indemnities etc, details of that funding should also be provided in this section of
the report.

Part 7: Disbursements
Disbursements are divided into three types:

o Externally provided professional services - these are recovered at cost. An example of an
externally provided professional service disbursement is legal fees.

e Externally provided non-professional costs such as travel, accommodation and search fees -
these are recovered at cost.

e Internal disbursements such as photocopying, printing and postage. These disbursements, if
charged to the Administration, would generally be charged at cost; though some expenses
such as telephone calls, photocopying and printing may be charged at a rate which recoups
both variable and fixed costs. The recovery of these costs must be on a reasonable commercial
basis.

A declaration must be made that the disbursements were necessary and proper. An example
declaration is provided below.

| have undertaken a proper assessment of disbursements claimed for //nsolvent], in accordance
with the law and applicable professional standards. | am satisfied that the disbursements claimed
are necessary and proper.
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You must provide details of disbursements paid from the Administration to your Firm, including:

what the disbursement was for;

the amount paid; and

An example disclosure is provided below.

who the disbursement was paid to (only for external provided professional services);
the quantity and rate (if applicable - internal disbursements only);

details of the ongoing basis of any internal disbursements that will be charged to the
Administration (eg. Page rate for photocopying done internally).

A
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The following disbursements have been paid by the Administration to my firm for the period from

[date/to [date] Where amounts have been paid to my firm for externally provided services and

costs, those payments are in reimbursement of costs previously paid by my firm, either due to a
lack of funds in the Administration at the time the payment was due, or the direct invoicing of my

firm by the supplier. All of the below transactions appear in the receipts and payments listing
attached to this report as Appointee disbursements. Where payments to third parties are paid
directly from the Administration bank account, they are only included in the attached listing of

receipts and payments.

Disbursements paid Basis |[Total
[Date]to [Date] (Excl
[Suggestion Only - delete or add details GST)
as appropriatel]
Externallv provided professional services
Leagal costs (firm name) $Amount
Leagal costs [firm name) $Amount
Externally provided non-professional services
Advertising $Amount
Printing $Amount
Travel $Amount
Internal disbursements
Photocopies XX pages @ | $Amount
$X.XX/page
Postage XX letters | $Amount
@ $X.XX
per letter
Staff vehicle use XX kms (@ $Amount
$X.XX per
km
Staff per diem travel allowance XX days @ | $Amount
$X.XX per
day
Total $Amount
You are not required to seek creditor approval for disbursements, but must account to creditors,
this includes providing details of the basis of charging for these types of disbursements to
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creditors as part of the remuneration report. An example table detailing the basis for charging
internal assistance disbursements is provided below.

Future disbursements provided by my firm will be charged to the administration on the following
basis:

Internal disbursements [Suggestion Only - delete or add details as appropriate Rate

to the disbursements claimed] (Excl GST)
Advertisina [At Cost or X1
Binding $[X.XX] per bind
Courier [At Cost or X]
Faxes & Photocopies $[X.XX] per page
Postage [At Cost or X]
Stationery

- Folders $[X.XX] per folder
- Filing Index $IX.XX per set of X]
Staff vehicle use $XXX per km

Rates applicable for financial year ending XX XXXX XXXX
Part 8: Report on Progress of the Administration

While not strictly part of the remuneration request, it is important that Practitioners provide
progress reports to place the claim in context. This narrative should normally preface the
remuneration claim.

It may well be that this information has already been incorporated into a general report to
creditors. If so, it is not necessary to repeat this information as part of the remuneration request.
Rather the remuneration report will be supplemental to the main report.

Part 9: Summary of Receipts and Payments

A summary of receipts and payments to and from the Administration bank account must be
provided.

The receipts and payments summary should be prepared up to a date that is as close as possible
to the date on which the notice and report is given to creditors. The summary should be clearly
labelled as being prepared ‘as at’ a particular date or for a specific period.

If large or exceptional receipts and payments are received or made after the report is prepared but
before the meeting at which the remuneration claim is to be considered, the Practitioner should
provide additional information to committee members or creditors at the meeting.

Part 10: Queries

Creditors need to be informed of their right to obtain further information and that they can request
that information.

Part 11: Information Sheet

Creditors must be provided with the remuneration information sheet (or instructions on how to
access it) before creditors are requested to approve a remuneration claim.
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23.2.3 Pre-appointment proposed basis of Remuneration disclosure

This is the suggested format for the pre-appointment advice to directors/individual Insolvents
regarding the proposed basis of Remuneration. This advice is to be used for all Appointments
made by directors/individual Insolvents, this specifically excludes Controllers or any Appointment
made by the court (refer section 6.13).

This template has been prepared on the basis that no fixed fee or quote has been provided by the
Practitioner — only an estimate. If a fixed fee or quote has been provided, you will need to
customise this template accordingly.

Introduction

This information is to assist you with understanding how remuneration is calculated and paid in an
insolvency administration.

Whilst |/we may provide you with an estimate of the cost of the administration in this document,
I/we advise that the actual remuneration drawn in this administration will be subject to the
approval of the creditors, committee of creditors or court, after I/we have provided a remuneration
report in accordance with the requirements set down in the legislation and ARITA’s Code of
Professional Practice.

If I/we have provided you with an estimate of the cost of the administration, this information will be
provided to creditors in my/our initial remuneration advice that | am/we are required to provide to
creditors. However, the actual remuneration that is approved by creditors may exceed this
estimate and this higher amount can be approved by the creditors, committee of creditors or
court.

If you have paid or are paying money up front, or are providing me with an indemnity, for the

purposes of my remuneration, you should be aware that approved remuneration may exceed this
amount and can be paid from the assets of the administration.

Remuneration Methods

There are four basic methods that can be used to calculate the remuneration charged by an
insolvency practitioner. They are:

Time based / hourly rates

This is the most common method. The total fee charged is based on the hourly rate charged for
each person who carried out the work multiplied by the number of hours spent by each person on
each of the tasks performed.

Fixed Fee

The total fee charged is normally quoted at the commencement of the administration and is the
total cost for the administration. Sometimes a practitioner will finalise an administration for a

fixed fee.

Percentage
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The total fee charged is based on a percentage of a particular variable, such as the gross proceeds
of assets realisations.

Contingency

The practitioner’s fee is structured to be contingent on a particular outcome being achieved.

Method proposed

Given the nature of this administration |/we propose that my/our remuneration will be calculated
on [/insert basis]. This is because:

[Provide reasoning for the fee calculation method chosen.]
Details of the hourly rates are included below /delete if hourly rates are not being used.

Creditors will be advised of the proposed basis of remuneration in my/our initial remuneration
advice to them.

Estimate of the cost of the administration

[/fyou are providing the directors/individual Insolvent with an estimate of the cost of the
administration that information should be provided here. If an estimate is not being provided, this
section can be deleted.]

I/We estimate that this administration will cost approximately $XXX to complete, subject to the
following variables which may have a significant effect on this estimate and that | am unable to
determine until | have commenced the administration:

e [listvariables here]

Explanation of Hourly Rates
Use the following guidance for time based remuneration:

The rates for my/our remuneration calculation are set out in the following table together with a
general guide showing the qualifications and experience of staff that will be engaged in the
administration and the role they take in the administration. The hourly rates charged encompass
the total cost of providing professional services and should not be compared to an hourly wage.

Title Description ’ Hourly Rate
(excl GST)

Appointee $

Director/

Senior Manager

Manager

Supervisor

Senior

Intermediate

Secretary

Clerk

A | A [ | [ [

Junior
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[Notes:

7. Each firm should develop a table which is appropriate for their firm using the columns set down in the
above table.

2. These are example titles only. Each firm should use the titles appropriate to their firm.

3. Information that should be incorporated in the description column includes years of experience,
qualifications, education, staff supervised etc.]

Acknowledgement

To acknowledge that you have received and understood the information that | have provided to you

regarding the basis of remuneration, please sign and date this document and return it to me/us on
or before making the appointment.

Sign:

Name:

Date:
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24 Creditors” Meetings

Practitioners must call, conduct and report on creditors’ meetings in a professional manner.

24.1 Introduction

Creditors’ meetings [meetings) are an essential part of the communication and decision process of
Administrations. Meetings:

e enhance accountability and transparency;
e provide an opportunity for the Practitioner to explain:

- the Practitioner’s role;

- theinsolvency process;

- the general rights and obligations of creditors;

- Administration reports;

- the progress, status and future of the Administration;

e provide a forum for creditors to ask questions and for answers to be provided;
e have statutory support giving creditors the power to:

- approve the compromise of a debt;

- approve the entry into an agreement extending beyond three months;
- approve Remuneration claims;

- replace an appointed Practitioner; and

- make a decision about a company’s future under Part 5.3A.

The informed co-operation and assistance of creditors will assist the Practitioner in the proper
conduct of the Administration. A Practitioner should have regard to the views of creditors and
must act on directions given by creditors if legally required to do so.

A major factor in the conduct of meetings, and in insolvency communications generally, is the
varying levels of sophistication of creditors. Many will have little or no understanding of the
insolvency processes and in particular the role of meetings. Practitioners should take particular
care to ensure that the communications in relation to meetings are clear and concise, that the role
of the parties at the meeting and the impact of the meeting are easily understood.

There are five guidance areas for Practitioners in respect of meetings:

The decision to call a meeting;

Calling the meeting;

Conducting the meeting;

Reporting on the meeting; and

The conduct of Practitioners that are not the Appointee.
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24.2  The decision to call a meeting

Meetings are convened by the Practitioner for a number of reasons. Meetings can:

e be required by statute, for example in voluntary administrations, or Part X agreements; or can
be held at the request of a required percentage of creditors;

o allow the Practitioner to explain progress in the Administration and to seek the views of
creditors on the further conduct of the Administration;

e give authority to adopt a particular course of action, such as to approve a settlement of a claim
by the company; or

e approve the Practitioner’'s Remuneration.

The cost of convening a meeting is an important consideration as the costs are charged to the
Administration. The major costs are:

professional time;

advertising;

communications (including postage of notice of meeting); and
venue hire.

Where the Practitioner has discretion to hold a meeting, an assessment should be made of the
costs and benefits of holding the meeting. Where appropriate, the Practitioner should use the cost
reduction processes, where permissible under the legislation, to reduce costs and improve
efficiency:

the use of proxies;

‘mail-out facilities;

telephone attendance; or

putting a resolution to creditors without a meeting.

Convening a meeting to discuss a number of on-going issues and resolve them promptly at the
meeting may be a cost saving measure.

In addition, the Practitioner should be aware of provisions in the legislation whereby creditors may
request a meeting be called and where an indemnity can be sought from a particular party for the
cost of calling a meeting in certain instances.

In some cases, it may be appropriate to obtain court dispensation of some requirements of the

meeting process, for example by way of an order under s 447A of the Corporations Act in a
Voluntary Administration as to how creditors may be notified, or how the meeting is to be held.

24.3  Calling the meeting

24.3.1 Venue and time of meeting
In addition to the legal requirements, when selecting a venue, the Practitioner should consider:

e the convenience to the majority of persons entitled to receive notice of the meeting:

- date;
- time;
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- geographic location; and
- the capacity to accommodate those likely to attend.

24.3.2 Notice of the meeting

Apart from the need for Practitioners to comply with the various statutory notice requirements,
practitioners should despatch notices of meeting as early as possible having regard to the
circumstances of the particular Administration.

It is recognised that in Voluntary Administrations, and Part X agreements, extra notice is unlikely
to be possible due to tight timeframes imposed by the legislation.

24.4  Provision of information prior to creditors” meeting

Unless previously provided, in addition to statutory notices required to be sent to creditors when
convening a first meeting, Practitioners must provide to creditors and other eligible recipients:

e A Declaration of Independence, Relevant Relationships and Indemnities (DIRRI);

e For corporate Administrations, a copy of the ASIC list of insolvency information sheets or
similar document subsequently issued by ASIC and/or ARITA;

e Information prescribed under the Code Chapter 15 to be sent to creditors in the
Administrator’s first communication with creditors; and

o |f approval of Remuneration is being sought, information in accordance with the Code Chapter
15 for Remuneration approval requests.

24.4.1 List of Creditors

Apart from the statutory requirements to provide a list of creditors, a schedule of creditors (name
and amount) should also be made available on the request of any creditor. The information is
publicly available from the Report as to Affairs lodged with ASIC or Statement of Affairs filed with
AFSA. Any request to provide a list of creditors should always be considered in the context of any
relevant privacy laws.

To minimise costs, where possible the schedule should be provided electronically (PDF
recommended).

24.5 Proxies

24.5.1 Form of Proxy
Proxy forms accompanying the notice must conform strictly to the Legislation containing:

e the name of the Insolvent;
e the address, date and time of the meeting;
e space for:

- the identity of the creditor;
- the identity of the proxy holder;
- signature and dating by the creditor;
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e space for the creditor to set out the proxy instructions:

- the voting instruction on each item; or
- delegation e.g. name proxy holder or chairman.

Proxy forms must not be pre-completed. They must not contain:

e the name of the creditor;
e the instructions on how the vote is to be cast; or
e the name of the proxy holder.

If resolutions for Remuneration are intended to be put to the meeting, the exact wording of the
resolutions, including amounts, must be included on the proxy form. It is not acceptable to direct
creditors to vote for, against or abstain on a resolution to regarding Remuneration without
specifying the exact amounts to be voted on. A proxy that does not contain this information cannot
be used by the Practitioner as a special proxy to vote on Remuneration. Notwithstanding these
requirements, a Practitioner can only use a special proxy in circumstances allowed under the
relevant legislation.

Information accompanying the proxy form should specify:

e the date by which the completed proxy must be returned; and
e the address for return of proxy (post, fax, email).

Given the convenience for many creditors in voting by proxy, and the significance of the power
given to a Practitioner under a proxy, Practitioners must ensure that all legal requirements as to
the form of the proxy and instructions as to its completion are complied with.

Returned proxies should be carefully checked to ensure that they are valid.

24.5.2 Validity of Proxies

A Practitioner must not accept a form of proxy that is incorrectly completed in a way that the
Practitioner considers renders it invalid or of doubtful validity. If time permits, the creditor should
be asked to rectify any deficiencies in the proxy.

However, a Practitioner should not reject a proxy simply because of a minor error in its completion
provided that:

e the form of proxy sent with the notice of the meeting (or a substantially similar form) has been
used;

o the identity of the creditor and the proxy holder are clear; and

e the nature of the proxy holder’s authority and any instructions given to the proxy holder are
also clear.

24.6 Proof of debt / Statement of claim

Practitioners may accept a creditor’s proof of debt/statement of claim at any time before voting,
even during the course of the meeting itself.

Due to the effect that votes by Associates of the Insolvent can have on the outcome of voting,
Practitioners must carefully review any proofs of debt or statements of claim received from
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Associates of the Insolvent to verify the validity of the amount claimed. The minutes of the meeting
should document how claims of Associates were adjudicated.

The admission or rejection of proofs/claims for voting purposes is the responsibility of the
chairperson of the meeting, other than meetings held pursuant to the Bankruptcy Act, where the
Trustee has this responsibility.

24.7  Conduct of the meeting

24.7.1 Attendance at the meeting
The Practitioner as the Appointee should be physically present at all meetings of creditors.

Practitioners should request at least one director or the bankrupt/debtor be present at the first
meeting of creditors in order to have them answer any questions that creditors may have in
relation to the affairs of the Insolvent. There may be instances where it is not appropriate to have
them attend. For example, where there is concern for their safety.

In respect of a voluntary administration, Practitioners should request at least one director to be
present at the second meeting of creditors.

Creditors and their authorised representatives are entitled to attend any meeting. In addition, a
person who holds themselves out as representing a creditor should, in the absence of evidence to
the contrary, be allowed to attend the meeting and to ask questions, but he or she is unable to vote
unless a valid proxy is provided.

The chairperson of the meeting must decide whether to allow any third parties, such as
shareholders, the press or the police, to attend, after taking into account the views of the creditors
present. In some cases, a representative from ARITA may ask permission to attend.

Regulators must be allowed to attend meetings. Their presence at a meeting must be announced
at the meeting.

24.7.2 Use of technology

Practitioners should consider the use of technology to assist in the conduct of creditors” meetings,
subject to any limitations imposed under statute, to improve the quality of the communication and
explanation for creditors. Useful technology includes tele- and video-conferencing and digital
projection.

24.7.3 Information to be provided to the meeting

Information to be tabled at the meeting must include:

e acopy of the Declaration of Independence, Relevant Relationships and Indemnities (DIRRI);

e if approval of Remuneration is being sought, information in accordance with Chapter 15 of the
Code; and

e any other documents as are required by the statutory provisions applicable to the relevant
insolvency procedure.
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If it is a first meeting of creditors, a brief history of the Insolvent and its current financial position
should be provided to the meeting. If it is a second or subsequent meeting, any significant changes

circumstances or the financial position must be explained.

All decisions required of creditors at the meetings should be based on information provided prior

to the meeting, unless that information is immaterial. Decisions based on information not

previously provided may disadvantage creditors. Creditors would have made their decision to not
attend, or in how they allocated their proxy based on only part of the information. It is recognised
that there will be occasions where this is not possible as developments may have occurred in the

time between issue of the notice of meeting and the holding of the meeting.

24.7.4 Use of the casting vote

Applicable to Voluntary Administrators, Deed Administrators and Liquidators only

The casting vote provides to the Appointee a very powerful tool. Practitioners must exercise the

casting vote according to law using their professional judgment in the circumstances of the
particular Administration.

The legal principles that govern the exercise of the casting vote are explained in the case law and

texts and are summarised below:

e the Chairperson has discretion whether to exercise the casting vote. The chair ‘should proceed
to exercise the casting vote and resolve the deadlock (thereby resorting to the power for the
purpose for which it exists) unless there is some good reason to refrain from doing so’. Failure
to exercise the casting vote for some irrational or irrelevant reason is inconsistent with the

person’s duty;

the Chairperson must weigh up all relevant factors and act honestly and according to what
they believe to be in the best interests of those affected by the vote; and for a proper purpose;
the exercise of the casting vote is most appropriate in circumstances where either creditors
with a majority in value have such an overwhelming interest that it is inappropriate to allow a
majority in number, who do not have the same monetary interest to carry the day, or vice
versa. However, there is no presumption in favour of the majority in value, although any large
disproportion between the values of the debts of the numerical minority and the numerical
majority will be a factor to be taken into account; nor is there any presumption in favour of
maintaining the status quo;

The Practitioner is entitled to, and should, bring his or her experience and practical
considerations to bear in deciding how to exercise the vote;

In a Voluntary Administration, the objectives of Part 5.3A must be considered in making the
decision.

Some matters for consideration when exercising a casting vote are, but not limited to:

Do creditors with a majority in value however not in number have an overwhelming interest
over those in number?

What opinion, if any, was proffered by the Practitioner in support or opposition of the
resolution in any report to creditors or otherwise?

Has any information come to the Practitioner’s attention since the Practitioner formed his or
her opinion that might require a change in support of that opinion?
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e Do any of those creditor(s) voting have a motive that serves their own interests, which may not
be in the best interests of all creditors and/or contrary to the purpose and objectives of the
appointment?

e Arethose creditors opposing the Practitioner’s opinion making an informed and unbiased
decision?

e (Can the purpose for exercising the casting vote be substantiated by independent, objective and
impartial reasoning?

o Will any unfair advantages accrue to the directors by exercising a casting vote in a particular
way?

e Should the Practitioner seek to adjourn the meeting for the purpose of further consideration or
taking advice?

o What proxies have been given on the basis that the Practitioner would vote in accordance with
his or her recommendation?

A Practitioner must not be influenced by any direct or indirect opportunity of financial benefit that
he or she may receive in deciding how to exercise the casting vote; for example, the fact that
Remuneration will be higher if a deed is entered into. Practitioners should also be aware of the
need to avoid any negative perception of self interest swaying the decision.

Except in very limited circumstances, a Practitioner should not use the casting vote in relation to
any resolution determining or fixing the Practitioner’s Remuneration®.

A Practitioner must declare the rationale for:

e exercising his or her casting vote (whether for or against a particular resolution), or
e choosing not to exercise, his or her casting vote.

The reasons must be minuted.

24.7.5 Attendance records

Creditors and their representatives attending the meeting are required to sign an attendance list.
This list should be made available for inspection to anyone attending the meeting and form part of
the minutes (refer section 24.9). This list must be retained as part of the records of the
Administration.

24.7.6 Questions at the meeting

The Practitioner should, at the beginning of the meeting, or at an early stage, invite creditors and
their representatives to make statements or to ask questions.

Any creditor or creditor’s representative wishing to speak, ask questions, or make a nomination,
should be asked to identify themselves and the creditor they represent.

s Refer to the decision in Arejci as liquidator of Eaton Electrical Services (2006) 58 ACSR 403 against the use of the
casting vote stating it was in breach of the liquidator’s fiduciary duties. Contrast with the decision in Williams as
liguidator of C & D Global Protection Pty Ltd [in liguidation] v CD Protective Services Pty Ltd & Ors [No 3/[2010]
QSC 224 which allowed, in very particular circumstances (99.9% of creditors voting voted in favour of
remuneration), the use of the casting vote to approve remuneration.
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Practitioners should assess the range of types of creditors who are attending the meeting, and
ensure they understand the issues being discussed and that they are able to ask questions and
seek clarification as necessary. Practitioners should not be dismissive or curt with what may be
basic or uninformed questions. There is usually a need for sensitivity in any explanations or
discussions or answers given at a meeting.

A Practitioner should appreciate that many creditors wish to have the issues resolved promptly
and that extensive debate may not be productive. Where there is apparent understanding by most
of the attendees at the meeting, but where a small number may not fully appreciate all the detail,
the Practitioner may suggest to the individual(s] that explanation of the matter be deferred until
immediately after the formal meeting in order to avoid unnecessary delay or diversion of the
meeting.

24.7.7 Chairperson and control

The Practitioner who chairs the meeting is in control, subject to any Legislation which may provide
for a person other than the Practitioner to chair the meeting. The Practitioner should be prepared
to make rulings on issues in order to ensure a productive and properly conducted meeting. For
example, the Practitioner may decline to allow a question to be put if, for example:

e the questioner refuses to give the name of the creditor they represent and their own name or
that of their firm;
e the questioner does not claim to be or to represent a creditor;

or may decline to answer it if, for example:
e the answer may prejudice the successful outcome of the Administration or the creditors’

interests;
e the answer may be construed as slanderous if subsequently proved incorrect.

The Practitioner should state the grounds for his or her decision.

Creditors are entitled to information on the causes of the Insolvent’s failure or bankruptcy. The
level of detail provided should be commensurate with the circumstances of the Administration.

24.8  Committee of Inspection / Creditors

Where creditors/members are entitled to appoint a Committee of Inspection/Creditors, they
should be told of the right to appoint a committee and of the nature of the committee’s functions.

If the Practitioner is of the opinion that a committee is not required for the Administration, the
Practitioner should explain their reasoning to the meeting.

A Practitioner should ensure that a committee is properly convened under the legal requirements,

is representative of the body of creditors/members, is aware of its rights and responsibilities and
that it acts within its authority.

24.9 Reporting on the meeting

Minutes must be kept of all meetings of creditors, committees of creditors/inspection, or
members, even where a meeting lapses due to no quorum being present.
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The minutes should include the following information:

o the title of the proceedings;

o the date, time and venue of the meeting;

e the name and description of the chairperson and any other person involved in the conduct of
the meeting;

e alist, in the format prescribed under law, of the creditors, members or contributories
attending or represented at the meeting;

e the name of any officer or former officer of the company attending the meeting if not attending
in one of the above capacities;

e the exercise of any discretion by the chairperson in relation to the admissibility or value of any
claim for voting purposes, particularly how related party claims were adjudicated;

e the resolutions taken and the decision on each one and, in the event of a poll being taken, the
value or number (as appropriate) of votes for and against each resolution;

e if the casting vote is exercised, details and the reasons for how it was cast;

e where a committee is established, the names and contact details of the members; and

e such other matters as are required by the statutory provisions applicable to the relevant
insolvency procedure.

The minutes should record sufficient detail about matters discussed at the meeting to enable an
understanding of the business conducted. This does not require recording of the meeting word for
word, unless the Practitioner considers this to be necessary.

Any documents tabled at the meeting must be noted as being tabled in the minutes and should, be
retained with the minutes of the proceedings on the Administration file. The Practitioner should
use their professional judgement when determining whether any of the tabled documents should
be lodged with the minutes where lodgement of minutes is required under the relevant legislation.

The Practitioner must ensure that the minutes record the tabling of the DIRRI at the meeting.

If confidential matters are discussed at the meeting, the Practitioner should exercise their
discretion when deciding what level of detail is to be recorded in the public record.

Where a meeting has been asked to approve a Practitioner’'s Remuneration, the information
provided to the meeting in support of that request should form part of, or be retained with, the
minutes of the proceedings.

The minutes should be signed by the chairperson, retained on the Administration files and, where
applicable, lodged with either ASIC or AFSA (if required under the relevant legislation).

Where a Practitioner is the Appointee, but has not acted as chairperson of the meeting, they
should endeavour to ensure that the record is signed by the chairperson and complies with the
above principles.

If the Practitioner is not satisfied that the record signed by the chairperson is an accurate record

of the proceedings, they should either prepare their own record for the files or prepare a note for
the files explaining in what respects they disagree with the chairperson’s record.
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24.10 Recording the meeting

If the Practitioner wishes to make an audio recording of the conduct of the meeting, the meeting
must be advised beforehand and creditors’ permission obtained.

2411 Conduct of practitioners that are not the appointee

Where a Practitioner is asked to act as an Alternate Appointee in an Administration and attends a
meeting of creditors in that capacity, regard must be had to the requirements of the Code of
Professional Practice, specifically section 11.7, at all times.
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25 Reports under s 439A of the Corporations Act

25.1 Introduction

The purpose of this chapter of the Code is to:

e provide guidance to an Administrator of a company in fulfilling their statutory responsibilities
in preparing the Section 439A report on the company’s business, property, affairs, financial
circumstances and any proposal for a deed of company arrangement;

e provide guidance on reporting to eligible employee creditors where a Deed of Company
Arrangement proposes to alter the statutory priorities under sections 556, 560 and 561;

e promote transparency in respect of the company’s affairs, the relationship between the
Administrator and creditors and the relationship between the company and the Administrator.

25.2 Definitions

For the purpose of this part of the Code,

Administrator means a voluntary administrator of a company appointed under Part 5.3A of the
Corporations Act.

Section 439A report means:

e areportonthe company’s business, property, affairs and financial circumstances required to
be given to creditors pursuant to subsection 439A(4) of the Corporations Act; and

e astatement pursuant to paragraph 439A(4])(b) of the Corporations Act, setting out the
Administrator’s opinion and reasons as to each of the options available under section 439C in
respect of the company’s future.

Deed means a Deed of Company Arrangement under Part 5.3A of the Corporations Act.
Eligible employee creditor has the meaning given by s 9 of the Corporations Act.

Prospective financial information means financial information based on assumptions about
events that may occur in the future and possible actions by an entity. It is highly subjective in
nature and its preparation requires the exercise of considerable judgment. Prospective financial
information can be in the form of:

e aforecast, thatis, prospective financial information prepared on the basis of reasonable
assumptions as to future events expected to take place or outcomes to occur as at the date the
information is prepared; or

e aprojection. A projection is prospective financial information based on hypothetical
assumptions about future events and management actions which are not necessarily expected
to take place - for example, when an entity is in a start-up phase or is considering a major
change in the nature of its operations. A projection can also be a mixture of best estimate and
hypothetical assumptions, which illustrates the possible consequences, as at the date the
information is prepared, if the events and actions were to occur (a ‘what-/f scenario); or

e oracombination of both, for example a one year forecast plus a five year projection;
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Statutory priorities means the priority for the payment of unsecured creditor claims set down in
ss 553, 560 and 561 of the Corporations Act.

25.3  Professional Judgment

Companies to which Administrators are appointed vary in size, type of business, structure and type
of creditors. The extent of investigations performed by an Administrator is dependent on many
factors. These factors include the limited and strict timeframes prescribed by Part 5.3A of the
Corporations Act; the nature of the proposal, if any, for the future of the company; as well as the
size, business conducted and structure of the company. Accordingly, the Administrator must
exercise professional judgment in the preparation of the reports required by ss 439A(4) of the
Corporations Act taking into account all factors.

The Administrator of a company in Voluntary Administration has a statutory duty to investigate the
company’s business, property and affairs. Section 545 of the Corporations Act does not apply to
Part 5.3A. The statutory duty to investigate the company’s business, property and affairs cannot be
contractually restricted or limited by the Administrator.

However, the law does recognise the Administrator must maintain a balance between speed and
accuracy in attending to the duties expected under Part 5.3A and the obligation to provide a report
to creditors.

The Administrator should exercise judgment to decide if additional time is needed. In these
circumstances the Administrator should:

e seek an extension of the convening period; or
e the creditors should be asked if the meeting may be adjourned.

25.4 Court involvement

An Administrator should keep in mind that circumstances may arise where an application to the
court is required during the course of a Part 5.3A Administration. For example, there may be
difficulties in obtaining information or books and records from directors, or the information
provided may be known to be false; there may be related parties claiming to act as creditors. In
such cases, legal advice may need to be obtained to assess whether directions from the court
should be sought.

25.5 Legislative requirement

Subsection 438A requires the Administrator to investigate the company’s business, property
affairs and circumstances and form an opinion on the three options available to creditors.

Subsection 439A(4) of the Corporations Act requires the Administrator to include with the notice
convening the second meeting of creditors in a Voluntary Administration a copy of:

e areport by the Administrator about the company’s business, property, affairs and financial
circumstances;
e astatement setting out the Administrator’s opinion about each of the following matters:

- whether it would be in the creditors’ interests for the company to execute a Deed;
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- whether it would be in the creditors’ interests for the administration to end;

- whether it would be in the creditors’ interests for the company to be wound up;

- his or her reasons for those opinions; and

- such other information known to the Administrator as will enable the creditors to
make an informed decision about each matter covered by subparagraph (i), (ii) or (iii);
and

- if a Deedis proposed, a statement setting out details of the proposed Deed.

Regulation 5.3A.02 also requires the Administrator to specify in the report whether there are any
transactions that appear to the Administrator to be voidable transactions.

The Administrator’s role in a Part 5.3A administration is best described as that of an impartial
expert. The Administrator’s primary duty is owed to the company’s creditors who are entitled to
rely upon the expert opinion of the Administrator. In reporting, the Administrator must investigate
the company’s business, property and affairs. The Administrator must also form an opinion as to
whether it would be in the creditors’ interest, about each of the three alternative outcomes to the
administration.

25.6  Content of the 439A report

25.6.1 Purpose of the report and Summary
The first section of the report should:

e clearly inform creditors as to the report’s purpose;

e provide creditors with a summary of the investigation’s undertaken;

e provide creditors with a summary of the main issues dealt with in the report; and
e include the Administrator's recommendation.

This section of the report is essentially an executive summary and should provide creditors with an
easy to understand overview of the entire report and the Administrator’'s recommendation.

25.6.2 Background Information

The section 439A report must contain sufficient information to provide creditors with an
understanding of the history of the company and the circumstances leading up to and the need for
the appointment of a Voluntary Administrator.

Shareholders, Officers and Charges

The section 439A report should incorporate details of the company’s existing shareholders and
officers and details of registered charges. Relevant changes in these details that have occurred
within twelve months before the Administrator’s appointment should also be disclosed.

Books and records

The section 439A report must incorporate an opinion as to whether the company’s books and
records are maintained in accordance with s 286 of the Corporations Act.

Failure by the company to maintain books and records in accordance with s 286 provides a
rebuttable presumption of insolvency of the company. This presumption can be relied upon by a

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 137



A

ARITA

liquidator in an application for compensation for insolvent trading and other actions for recoveries
pursuant to Division 2 of Part 5.7B of the Corporations Act from related entities. Accordingly, the
state of the company’s books and records is considered material to a creditor’s decision
concerning the company’s future.

Financial statements

A company’s financial statements are an essential tool in the management of the business
conducted by the company. The presence, or absence, of timely financial reporting in a company
may provide an indication of the management capabilities of the company officers. Accordingly,
financial statements are considered material to a creditor’s decision concerning the company’s
future.

The section 439A report should disclose the date to which the company’s financial statements
were prepared prior to the Administrator’s appointment.

Historical financial performance

The section 439A report must incorporate a summary of the company’s historical financial results
and a preliminary analysis and commentary from the Administrator.

Administrator’s prior involvement

Whilst it is acknowledged that the Administrator must detail his or her prior involvement with the
company at the first meeting of creditors, the section 439A report must reiterate any relationships
that were disclosed in the DIRRI provided with the notice of first meeting. For further information
about disclosure of relevant relationships, refer to Chapter 6 of the Code.

Directors’ report as to affairs

The section 439A report should outline the content of the directors’ report as to affairs and include
the Administrator’'s comments as to the Administrator’s estimate of realisable value of assets and
liabilities. If directors have failed to provide a report as to affairs, this must be disclosed.

Explanations for difficulties

The section 439A report should include the directors” explanation for the company’s difficulties
and the Administrator’s opinion of the reasons for the company’s difficulties.

Outstanding winding up applications

A creditor incurs substantial costs in making an application to have a company wound up. The
timing of a company’s decision to appoint an Administrator, relative to the date on which the
application was to be heard, may be a material factor to creditors in deciding the company’s

future.

The section 439A report should disclose any winding up applications filed against the company
prior to the appointment of the Administrator and the petitioning creditor in such applications.
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Related entities

A creditor of the company may apply to the court to set aside or modify a resolution authorising the
execution of a Deed if the resolution was carried as a consequence of a related entity casting a
vote. Similarly, a defeated resolution for the company to be wound up may be declared to have
been carried, if it was defeated because of the vote cast by a related entity.

The section 439A report must disclose to the best of the Administrator’s knowledge:

e those creditors of the company who are related entities;
e the quantum of their claims; and
o the process taken by the Administrator to verify the claims made by related entities.

The report should also disclose:

e when the debt was incurred; and
e how the debt was incurred.

25.6.3 Offences, voidable transactions and insolvent trading
Offences

An Administrator is required to complete and lodge a report pursuant to section 438D of the
Corporations Act with ASIC where it appears to the Administrator that a past or present officer of
the company may have been guilty of an offence in relation to the company; and in other limited
circumstances.

Where any such identified offences appear materially relevant to the creditors’ decision on the
company’s future, these alleged offences should be disclosed.

Voidable transactions

The section 439A report must disclose whether there appears to the Administrator to have been
any voidable transactions in respect of which money, property or other benefits may be
recoverable by a liquidator. If able to be ascertained, the section 439A report should disclose the
quantum of any voidable transactions identified, the beneficiaries of those transactions and the
likelihood and estimated cost of recovery.

Voidable transactions include unfair preferences (s 588FA], uncommercial transactions (s 588FB),
insolvent transactions (s 588FC) and unfair loans (s 588FD).

To reduce the amount of generic information included as part of the section 439A report, an
information sheet with explanations about offences, voidable transactions and insolvent trading
has been prepared and should be provided to creditors as an attachment to the section 439A
report.

Insolvent trading
The section 439A report must include comment regarding whether the company engaged in

insolvent trading and should, if possible, provide an estimate of the loss incurred by the company
as a result.
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Director’s personal financial position

Where voidable transactions against a company director or a potential insolvent trading claim are
identified, the Administrator should comment on the likelihood of recovering monies from the
directors in the event that the company were to proceed into liquidation. In forming an opinion, the
Administrator should make reasonable enquiries to establish the directors’ capacity to pay any
judgment obtained.

The Administrator, due to time constraints, is unlikely to conduct a public examination of the
company’s directors. Therefore the Administrator will be limited to public information and
information provided by the director, or authorised by the director to be disclosed by third parties.

In the section 439A Report, the Administrator should:

e detail the enquiries undertaken; and
e include, as appropriate, the results of these enquiries.

When a director does not provide this information, or authorise its disclosure by third parties, this
must be disclosed in the report.

25.6.4 Estimated return from a winding up

All section 439A reports, including those for a company where a Deed is being proposed, must
disclose:

the estimated return to creditors from a winding up of the company;

the effect of related party creditor claims on the estimated return;

likely timing of the return to creditors from a winding up of the company;

the basis on which Remuneration will be sought by the liquidator if the company is placed into
liquidation and the Administrator is appointed liquidator; and

e an estimate of the likely costs of administering the winding up of the company.

It may not be possible to quantify the estimated return from a winding up of the company. In such
circumstances, the Administrator should provide a range of possible outcomes and the factors
that influence each outcome.

If approval of Remuneration for administering the liquidation is sought prospectively, details of the
Remuneration claim must be provided in accordance with the Code.

Where a Deed is proposed, the section 439A report should include a table providing creditors with
a direct comparison of the estimated returns and costs in a liquidation and under the Deed.

25.6.5 Effect on employees
The position of employees in a Voluntary Administration differs to that of other unsecured
creditors. It is important that specific information targeted at the employees’ situation is provided

so that they can make a fully informed decision.

In situations where a Deed proposes to alter the statutory priorities, refer to section 25.7 of the
Code.
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In all other situations, the Administrator must include the following information in the section
439A Report in order to properly inform employees:

e The position of employees as a priority creditor in a liquidation

e The estimated return to employees in a winding up of the company

e The availability of any government safety net scheme for their entitlements and a basic outline
of that scheme; and

o ifa Deed is proposed:

- The position of employees as priority creditors in the Deed;

- The estimated return to employees under the Deed;

- The estimated timing of payment(s) under the Deed; and

- The effect of the Deed on the employees’ ability to access any government safety net
scheme for their entitlements.

25.6.6 Proposal for a deed of company arrangement
Reporting for all proposed Deeds
If a Deed is being proposed, the section 439A report must disclose:

o the key features of the proposed Deed;

e the monitoring and reporting arrangements that are to be put in place to ensure that the terms
of the Deed are met and that creditors are fully informed of the progress of the Administration;

o the estimated return to creditors and likely timing of the return to creditors from the proposed
Deed;

e how related party creditor claims are being dealt with under the Deed and the effect of related
party creditors’ claims on the estimated return;

e acomparison of the estimated return to creditors from the proposed Deed to the estimated
return to creditors from a winding up of the company and for ease of understanding this
information should be provided in a table providing creditors with a direct comparison of the
estimated returns and costs in a liquidation and under the Deed;

e asummary of the Administrator’s reasoning as to why the Deed will provide creditors with a
greater return than in a liquidation;

e incircumstances where a guarantor proposes to retain control of the business pursuant to the
proposed Deed, details of the creditors holding the guarantees and the quantum of the debt
secured by the guarantees. The report should request that any creditor holding a guarantee
which is not disclosed in the report provide details to the Administrator as soon as possible;

e where approval of Remuneration for the Voluntary Administration is sought, details of the
Remuneration claim in accordance with the Code; and

e the basis on which Remuneration will be sought by the Administrator of the proposed Deed
and an estimate of the total Remuneration payable for administering the proposed Deed. If
approval of Remuneration for administering the Deed is sought prospectively, details of the
Remuneration claim in accordance with the Code.

Reporting for proposed Deeds with contributions by the company from on-going trading
In addition to the general reporting requirements, if the Deed is proposing that the company make

contributions to the Deed fund from trading, the section 439A report must also include the
following information:
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e how the intended trading will enhance the return to creditors given the trading position of the
Company prior to the Administrator’s involvement;

e subject to commercial confidentiality, a summary of the prospective financial information
relied upon for the proposed Deed and the assumptions relied upon in the preparation of the
prospective financial information. Commercial confidentiality must not be used as a reason to
not provide any information about the prospective information relied upon;

o if the prospective financial information was prepared by a third party, a comment on the
validity of the assumptions relied upon in the preparation of the prospective financial
information;

o if the prospective financial information was prepared by the Administrator, the Administrator
should summarise the key assumptions relied upon in the preparation of the prospective
financial information; and

e acomment by the Administrator as to the likelihood of the company being able to achieve the
proposed contributions.

Reporting for proposed Deeds including a Creditors’ Trust arrangement

In addition to the general reporting requirements, if the Deed is proposing the establishment of a
Creditors’ Trust, the Administrator should be aware of the guidance provided in ASIC’s Regulatory
Guide 82 ‘External administration: Deeds of company arrangement involving a creditors’ trust.

Reporting for proposed Deeds including a payment by a party other than the company

In addition to the general reporting requirements, if the Deed is proposing payment into the Deed
fund from a party other than the company, the section 439A report must also include the following
information:

e the arrangements that are to be put in place to ensure that the third party is bound by the
Deed; and
e the steps to be taken should the third party fail to make the proposed payments.

The Administrator must also consider and comment upon the capacity of the third party to make
the proposed payments.

25.6.7 Administrator’s Opinion
The Administrator must express:

e anopinion as to whether the option is in the creditors’ interests; and
e reasons for the opinion;

for each of the options available to the creditors to decide pursuant to section 439C of the
Corporations Act, being that:

e the company execute the proposed Deed;

e the administration end; and
e the company be wound up.
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25.6.8 Other Material Information

The section 439A report must include any other information that is materially relevant to creditors
being able to make an informed decision on the company’s future.

25.6.9 Incomplete or additional information

Where the Administrator needs more time in which to obtain information and complete
investigations in order to give the opinion required under s 439A, the Administrator should, where
appropriate, apply to court for an extension of time within which to hold the second meeting.

Example

An administrator is appointed to a large administration with complex and numerous assets and
liabilities. The administrator may apply to the court for an extension of the convening period in
order to gain more time to complete investigations and give an opinion.

Where a report containing an opinion is given to creditors within time and the Administrator
receives further information about the company, then the Administrator should advise creditors
before, or at the second meeting, that, in light of this further information, the creditors may decide
to adjourn the meeting in order to allow the further information to be investigated or considered.

Example

An Administrator sends a report to creditors with an opinion that the company enter into a Deed.
Immediately after the report is sent, a creditor provides the Administrator information about non-
disclosed assets of the company. If time permits, the Administrator should send a supplementary
report to creditors as to the new information. At the meeting the Administrator will explain the new
information and may suggest to creditors that the meeting be adjourned for up to 45 business days
in order to allow further investigations to be made. Ultimately it is a matter for the creditors
whether to adjourn the meeting or vote on the three options available.

25.7  Report where Deed alters Statutory Priorities

25.7.1 Legislative requirement

Where it is proposed that the Deed alter the statutory priorities, eligible employee creditors must
pass a resolution agreeing to this alteration at a meeting of eligible employee creditors convened
for this purpose under s 444DA of the Corporations Act. This meeting must be held prior to the
meeting of creditors under s 439A.

Written notice must be provided to eligible employee creditors at least five business days before
the meeting and the notice of meeting must be accompanied by a statement setting out:

o the Administrator’s opinion whether the alteration of the statutory priorities would be likely to
result in the same or a better outcome for eligible employee creditors as a whole than would
result from an immediate winding up of the company;

e his or her reasons for that opinion; and

e such other information known to the Administrator as will enable the eligible employee
creditors to make an informed decision.
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25.7.2 Content of statement

Where it is proposed that a Deed will alter the statutory priorities, the Administrator must provide
to eligible employee creditors the following:

e information required to be provided under the Code for the section 439A report:

- Background Information;

- Offences, Voidable Transactions and Insolvent Trading;

- Estimated return to employees from the company’s monies in a liquidation (excluding
payments that employees may be eligible to receive under the any government safety
net scheme for their entitlements) and the timing of that return;

e acomprehensive and clear explanation of the proposed alteration. If different groups of
eligible employee creditors are affected in different ways, the explanation should provide
details for each group of eligible employee creditors;

e estimated return to eligible employee creditors (or each different group of eligible employee
creditors) under the proposed Deed and the timing of that return;

e an explanation as to how related party creditor claims are being dealt with under the Deed and
the effect of related party creditors’ claims on the estimated return;

o details of the government safety net scheme or any replacement scheme, including what
entitlements the employees may be entitled to claim under the scheme should the company go
into liquidation, and the effect that the alteration of the statutory entitlements will have on the
employees’ rights under that scheme in the event that the Deed fails and the company
proceeds into liquidation.

25.7.3 Administrator’s Opinion on altering Statutory Priorities
The Administrator must express:

o whether the alteration of the statutory priorities would be likely to result in the same or a
better outcome for eligible employee creditors as a whole than would result from an
immediate winding up of the company; and

e reasons for that opinion.

Where there are groups of eligible employee creditors that will be affected by the alteration in
different ways, when making his or her recommendation, the Administrator must consider the
position of the eligible employee creditors as a whole.

This recommendation should be accompanied by a comparison of the estimated returnin a
liquidation and the estimated return under the proposed Deed in a table format. The possible

entitlements that employees may be able to claim under any government safety net scheme in a
liquidation should also be included.

25.7.4 Other Material Information

The statement must include any other information that is materially relevant to the eligible
employee creditors’ decision on the company’s future.
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25.7.5 Additional information

The Administrator should advise eligible employee creditors in writing, if practicable, of any
additional matter that comes to the Administrator’s attention after the dispatch of the statement
that a reasonable person would consider to be material to the eligible employee creditors’
decision.
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26 Expert opinions

A Member who gives expert evidence for the purposes of court proceedings must be aware of the
obligations imposed by the law and by courts in relation to the giving of evidence and in particular
the giving of expert evidence.

Those obligations include owing a paramount duty to the court, and to assist the court on matters
relevant to the Member’s area of expertise in an objective and unbiased manner.

A Member may give evidence in two separate capacities:

e As an expert witness retained on behalf of a party to litigation to give that evidence.
e As an Appointee who gives evidence about the Insolvent for the purposes of court proceedings.

In the first case, the Member is an expert witness retained on behalf of, and paid by, a party to
litigation. The Member is not an Appointee. Court guidelines apply and must be observed by
Members giving such evidence.

In the second case, a Member who is also an Appointee will often need to form an opinion about
the solvency of the Insolvent, and its timing, for example for the purposes of pursuing a
preference. If litigation is commenced, the Appointee may need to prepare and give evidence in
court about that insolvency and related issues. This evidence will be based on the Appointee’s
expertise as an insolvency practitioner and on their knowledge of the Insolvent. Court guidelines
apply, to the extent relevant, and must be observed by Members giving such evidence.

In that second situation, the Appointee is giving expert evidence in relation to the Insolvent to
which they are appointed, and in relation to which the Appointee may have an interest. For
example, successful recovery of a preference claim, based on the Appointee’s expert opinion as to
the insolvency of the company, may result in the Appointee securing monies from which
Remuneration can be drawn.

The fact that the Appointee is related to the Insolvent and may have an interest in the outcome of
the evidence given, does not necessarily affect the admissibility of the expert evidence given,
although the court will assess the weight that it will give to such evidence in the context of the role
of the Appointee. Nor does this alter the duties and obligations of an insolvency Appointee in giving
objective evidence and providing full disclosure to the court about the extent to which the
Appointee may obtain a financial benefit from the outcome of the case by way of payment of
Remuneration.
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